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The Appellant was convicted in the Magistrate ' s 

Court at Suva of assault causing actual bodily harm , and 

was sentenced to 3 years imprisonment. He appealed to 

the Supreme Court against conviction and sentence and 

this was dealt with in a summary way by the Chief Justice 

pursuant to Section 313(2) of the Criminal Procedure Code. 

The order made reads as follows: -

II ORDER 

I certify that I have perused the record in 

this case and I am satisfied that th e appeal has 

be e n lodge~ without any su ffici ent ground of complaint. 



Accordingly it is ordered that this appeal 

be summarily dismissed pursuant to powers vested 

under section 313(2) of the C.P . C. 

T . U. Tuivogo 
Chief Justice 

The Appellant now appeals to this Court 

against that order6 

II 

The case related to injury sustained by a 

prisoner in Suva jail who alleged he hod been beaten 

by th e appellant who was a prison officer. There were 

numerous witnesses for th e prosecution and for the 

defence. There was sharp conflict of evidence and th e 

cas e wa s purely one of assessing credibility~ The 

learned Magistrate accepted the evidence of the complainant 

and of one of the supporting witnesses, and he express ly 

disbelieved the appellant and other defence witnesses. 

Now the grounds in the notice of appeal to 

th e Supreme Court r ead as fo l lows: -

" l) Th e learned trial Magistrate erred in not 

holding that the colling by the Prosecution 

of a witnes s PW3 Jovesa Naitoga (whose 

evidence was totally ignored by the Magistrate) 

pervaded the whole prosecution case, and ought 

to hove left the Magistrate in doubt ; and. 

your petitioner complains that the learned 

Magistrate did not trea t the evidence of 

thi s PW3 Jovesa Naitoga on the same footing 

as DW2 Sgt. Jone Vunirobo and the question 

as to why one Prosecution witness should 

l 



3. 

turn up to corroborate by fal se evide nc e th e 

evidence o f PWl Jon e Mateyawa as a matter that 

should have been resolved , and thus there was 

a miscarriage of justice . 

2) Th e evidence of PW4 Kalyan Chand was not in

consistent with the evide nc e of your petitioner, 

and the l ea rn e d trial Magistra t e err ed in 

finding to th e contrary. 

3) The medical evidence indicated no external 

injury on the arm of th e PWl Jon e Mateyawa 

and the finding that the breaking of the 

arm by your petitione r stomping on the arm 

4) 

on a rough gravelly surface was not warranted , 

and th e r e was a miscarriage of justice . 

Th e sentence is harsh and excess ive . " 

As has been said already the learned Chi e f 

Justice dismissed the a ppeal summarily, pur suan t to th e 

powers of the Supreme Court und e r secti on 3 13 which 

reads as follows: -

313. - (1) When th e Supreme Court has received th e 
petition of a ppea l and the record of proceedings 
a judge shall pe rus e the same . 
(2) Where an appeal is brought on th e grounds 
that the decision is unreasonab l e or ca nnot be 
supported having r egard to th e evide nce or that 
the sentence is excessive and it appears to the 
judge tha t th e evide nce is sufficient to support 
the conviction and that th e r e i s no mat e rial in 
th e circumstances of the cas e which could raise 
a reasonabl e doubt whether th e conviction was 
right or l ead him t o the opinion that the sent e nc e 
ought to be reduced , the appeal may , without being 
se t down for hearing be summarily dismissed by an 
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order of the judge certifying that he has 
perused the record and is satisfied that the 
appeal has been lodged without any sufficient 
ground of complaint . 
(3) Whenever an appeal is summarily dismissed 
notice of such dismissal shall forthwith be 
given by the Chief Registrar of the Supreme 
Court to the appe l lant or his advocate. 

From t his dismissal the present appeal is 

brought on the ground that the learned Chief Justice had 

no power in l aw to dismi ss this case summarily. 

Contemporan e ously with the present appeal the 

Court has also be e n considering another also relating to 

Section 313 - Crime App . 58/1982 Sashi Suresh Singh v . 

Reginam. In delivering the judgment of the Court 

Gould V.P. has th e r e said: -

"The effect of the section where it is applied 

and impleme nt e d , is to depri ve the appellant of the 

ordinary right to a hearing by hims e lf or his advocate 

and for this r eason it is in our opinion a procedure 

to be used sparingly. Furthermore, the power conferred 

is in the nature of a special jurisdiction which may 

only be exercised strictly in accordance with the 

section. 

In Asivorosi Logavatu v. Reginam F . C. A. Crim. 

App .. 16 of 1980 this Court soid: 

' In our vi ew section 294(2) of the Crimina l 
Procedure Code should be used only where i t is 
patently clear to a judge that the appeal i s limi t e d 
to the grounds that the conviction was against the 
weight of eviden ce or that the sentence was excessive . 
Where there are other matters r ais ed , or which appear 
on the face of the record indicative that the convic
tion may be vitiated then t he section shou l d not be 
used and the appeal should be heard and determined 
in the normal way. 1 
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I n the case of appeal against conviction the 

power may only be exercised where the appeal is 

brought on t he ground that the conviction is unreasonable 

or cannot be supported having regard to the evidence. 

As to sentence the ground must be that it is e xcessive . 

These provisions are , in our opinion , a condition 

precedent to th e exercise of the power at all, though 

in e xerci sing it there is a r e quirement in the latt er 

portion of subsection (2) that the Judge must consider 

any "material in the circumstances of the cas e " which 

would have th e e ff ect of widening th e scope of his 

consideration of th e matter . The condition precedent 

has th e effect, in our opinion , of limiting the 

availability of the proce dure to the cases where 

the grounds r e li ed upon are as indicat ed above . 

The learned Vice President then went on to 

discuss a number of decisions give n by th e Court of 

Appeal for Eastern Africa, and no study of this matter 

is complete without a consideration of His , Lordship ' s 

r e ferences th e r e . For the sake of brevity we do not 

II 

repeat t hose quotations or the conclusions reach ed but 

accept what has been there set out as a most useful review. 

That case however differs somewhat from th e present in 

that it was conclude d that grounds had been raised other 

than that the decision appe a l ed aga inst was unreas onable 

or could not be supported having regard to th e evidence , 

and accordingly the Court held t hat th e r e was no 

juri s diction to invoke the summary procedure . 

In the present case th e appeal grounds filed 

in the Supreme Court, apart from that r elated to sentence 

concerned the inte rpretation whi ch the Magistra t e pu t on 
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the evidence of various witnesses and challenged the 

correctness of conclusions reached. That is clearly 

a submission that the decision is unreasonable or cannot 

be supported having regard to the evidence. 

Hence the learned Chief Justice had jurisdiction 

to examine the question of summary dismissal. In so doing 

he was obliged to consider "whether the evidence was 

sufficient to support the conviction" and whether there 

was "material in the circumstances of the case which 

could raise a reasonable doubt whether the conviction was 

right". In so considering the Judge could take into 

account all factual matters arising from the evidence and 

all possible questions of law relating to the propriety 

of conviction. Having done so the learned Chief Justice 

certified that he was satisfied that the appeal had been 

lodged without any sufficient ground of complaint. 

Now that decision amounted to a dismissal, 

just as if there had been a Court hearing. 

From such dismissal an appeal lies to this 

Court only in accordance with Sect i on 22 of the Court 

of Appeal Act (Cap. 12). 

"Any party to an appeal from a magistrate 's 
court to the Supreme Court may appeal, under this 
Part, against the decision of the Supreme Court in 
such appellate jurisdiction to the Court of Appeal 
on any ground of appeal which involves a question 
of law only (not including severity of sentence) ." 

The matters for determination therefore 

are (a) whether there was any question of law decided 

in the course of the summary dismissal, and (6) whether 

any such decision was erroneous. 

/of 
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It is a qu es tion of low whether the re i s 

evide nce to support a dec i sion . But th e suffic i ency 

of that evidence is not such a question . If the materi al 

be for e th e Magis trate is examined it will be seen that 

there was evidence - indeed one may odd that there was 

powerful evide nce - so that no qu es tion o f l ow arose 

on that aspect nor hos any other matte r been pointed to 

whi ch shows there was any error o f low relating t o the 

othe r circumstances of the case . 

Accordingly no ap pe a l lies under sec tion 22 

from the dismissol by the learned Chief Justice . By a 

parity o f r eosoning we a l so conclude that no appea l li es 

to this Court on the question of th e quantum of sentence . 

A dif f eren t situation would arise if the point t oken was 

as to th e lawfulness of s ent ence - but th e complaint 

r elated on l y to severity, and th a t (under section 22) is 

not a question of law. 

Th e appeal is dismissed . 
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