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The appellant was convicted on 29 . 4 . 82 in th 0 

High Court of the Solomon Islands of the murder of one 
l3oloa on 7 .1 2.01 (Section 193 of Pe nal Code) . lie was 
sentenced to life imprisonment . 

The events occurred in the village of Kwailafu . 
It was night time and darl<, but wi th some moonlight . 

Photog r aphs produced show a village comprising 
detached bamboo and reed houses - mostly on stilts - about 
2 - 3 feet above ground level - with primitive stairs of 
ladder type leading up to the entry doorways . 

The pr inc ipal witnesses were villagers, many of 
them re l ated to each other and indeed the im portant 
prose cu t i on w i t n es s e s were c 1 o s e re I at i v e s of the -d ead ma n 
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13 o 1 o <1 , a n d t h e cl e f e n c e \': i t n e s s " s i n t II r n w e r ,, rn o s t l y c I o s c 

?"•"'la .. ;,,cs nf Ll1<) acc'I'> d . 

PriPf)v tlH' matter happened in this v,ay . Thc:--c 

w~:; ,1 rrif'">r fr~cr1s 1n tl1n vi)l ·HJe ,-·11ich turned 1ntc- , .. n 

~ffr~y - rnlattV/"S of th0 d 0 crased and of the accused ~are 

appar•ntly oppns"d to encll at.Iler in tllis c1rr.:iir . So,, 

p~r"'01'" c: 11ffcrc1 I inj•1ries - cl•:l>s and othnr w~c1prns 111d 

!Jccn u'"1:rJ ;mu on~ man Talrnk•·:u", n brol'l1nr or dcc0r3sr->d liac' 

suffcrnrl c;evnrn 1:•nrj \•""'""'j a·HJ ~·'"S l'lg on u e cround 

not far cllr;tanc from :iccuscn ' s :,O 11c;0 . /\cc11sc d IPHJ sr-nn 

f1ahtin9 g"i"'J r,.,, I •,t c! . .,....,.:J in:. e .. ':~ nnt t" ...,'J! ice 

c1 n cl i n e v i den c <? to l !1 e Co u r t LIHl t he 1'11 s d i s tu r b 0 d by ii, e 

fight and nad taken :11r:is"'if ant! faiilil_, iui.O his hou: . 

0 c c e n ,. " d h n d a I s o b e e n ~ r c s '? n t d u r i n g t 11 •'? e v e n i n g -

\::1,:!tl1cr he he I taken part in f1g'.t1no or not, is un!~110\•:n . 

fl0\•1ever he found l11s · ~or.her 111 tl1strcss illlU assumed Lllat 

he \o/115 dying, illld Ile SUSP"Ctccl the accused h;id been 
rcspon::,iL,Jc . The evidence docs not disclose 1·•hetl1er 

Tu~akw1e in fact di2d from his wound, or net . 

O"cn,"11'."Pd rn c1<1e his ':lily to arc,rsed's ho11se ar 1 

mounterl tile s 1 a1rs . There were worJs $po~ nerd then q~ite 
::110,,.tly tll~ arruserj, \••ho ,,ad a litt)n P,'J"'}ir-r o"'rr.ed hirnsa)f 

w 1 u, 'l sh,., t 'J v n ii n d l o a-: e cl i t , f i r c d a t Bo l "'J at rs i ~1 t 

I> I a :1 !< r ... r o 0 s 1. r il~ in !J h i m i n t 11 ~ ch 0 s t . 0 o 1 o a ju 111 n e d or 

+ 11 m t 1 ~ d I} a ~~ r- ... (> ~ L O g r o 1 1 'l d , c O I I ;\ p · d il n d d i C f • i n 

-: r: c- 11 s c d s ho r t I v a f t "r rn a d n of f bu t 1-1 a s l at c r re tu r n ° <I lo 

t 11 c v i l 1 u n c . I '"' ·.: - :; i n t <' r -. i e • ~ J 1' y t h (! p o l f c e a r. d s a 1 J 

that,,,., 2nd hie:: far,i Jy Wl"re frightened and hid ta'~en refuge 
i n tl, c Im u ~ e , t '1 J t p " ::, p l <' h J d s ton c tl !1 i s h o u s e J n d t h c ;i 

ci-:?CCilS~d L .. : f('"(; ni:; \'oj' in ...... t-he house, arm"'d 1 1th a 
t,)IJ';h l~;i~fc ur.d had r-t uci( l':iri C'n the llCi;d . 13'.=i:IQ , i:15 ll~ 

(". 1 1ed , I e sh t 1~ S"i ~ defence . 

Furth 0 r analysis will be m1de of •t,e cvi~_"'"C, 

and of th e con c l us i ons of the l ea rn ed Lri a l Judge at a 
later staqe . 
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But first a pre li min ary matter must be examined , 
b~cause an app li cation has been made to admit additional 
ev i dence - in uff id avit form - in accordance with the 
provisions of rul e s 7, 48 and 27(2) of the Court of Appeal 
Rules 19 73 (Western Pacific) . 

T 11 c r e a re t \-I c a ff i d a v i t s p r off er e d w 11 i c 11 re l a t e 

to the medical evidence used at thn trial . 

At the commencement of the hearing in the Yigh 
Court counsel for the prosecutio n wi t h tl1e consent of the 
d~rence tendered staLements and exhibits from 7 pprson w~o 
were not wiLnesses present in pe rson at Lri a l . This some­
what unusua l procedure i s author i sed by section 180A of 
Crim in c1 l Proc~dure Code of Solomon Is l ands . Thi s read s , 

as rar as i5 here relevant:-

"Subj<'cL Lo Lile prov i s ions or thi s SC',t i on , 
any racl of wllich oral ev id e nc e may Ile g.ven .... 
may be adm iL Le d by or on beha l f of the 
pro~ecutor or accused person, and thP adm1ss1on 
by any party of any fact under this section 
shall be conclusive evidence in tho!P. proceedings, 
of the fact admitted . " 

Thr>re i s a sav,.1g s ub s1>c ti on (4) al lowing such 
an adm i ss ion t o be withdr awn wi th l eave of thP 

Court . 

This i s un~uubtedly a most beneficial provision 
in appropriate cases . Obvio us l y in t he Solomon Jsl an ds, 
with its wi de spread ar eas and , as one ga thers , not an 
over -supp l y of speci al i st people such as doctors, police 
photographers arid the like , it is a great con ven i ence to 
ha ve ev id ence admitt ed i n t h i s way s o long as counsel a re 
sat i sfied that no in justice i s ther~by occasioned . And of 

course it would he l p in avoiding dAlays th r ough abse nce of 
witnesses . 

rn th .. evidenc e so 

med ical re port of Dr . fraig . 

exam ined the body on the day 

adm itted in thi s ca se w~s the 

This recorded that he had 

following the fatality . It 
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described the doctor 1 s &indings - nam e l y th at there was a 

massi ve wound in the chest which had caus ed death . The 

5th paragraph of the report reads as follows : -

11 The i n j u r y i s c on s i s tent \·1 i t !1 1-1 I: a t co u 1 d be 
expec t ed if this man had been shot at close 
ra•1 ge 1-1itl1 Lt1e \·le cJpon s110\·lrl to m0 at i-la l u 1 u 
Police Station this morning . Measurements 
q u o t e d c n t 11 i s re po rt a l' e e s t i m at e d • 
A f t e r h e a r i n g t 11 e mod e of d e a t h a s re po r t e J 
to the police I f elt that the injuries we re 
con s i s t e n t \v i t l1 t h e c i r c u m s t a rt c e s • De a t h 
would have been nearly in stantaneous due Lo 
the massiv e destruction of the contents of 
the centra l part of the chest . 11 

Now a t the trial there was sharp disagreement 

I r1 

be twee n t he p r o s e c u t i o n vi i t n e s s e s a n d t h e d e f en c e 

concerning events at the critic a l time . The prosecution 
case in effect was that the deceased had wa lk ed in a non 
aggressive way to tile accused ' s door and was sr1ot in 

circumstances wh i ch did not indicate any legi ti ma te cause 
for alarm on the part of accused . Defence witn e sses 
howeve r gave a different account . They sp~e of a hostile 
gro up attacking the house - throvling stones which broke 
parts of the wall - and t hen of th e deceased forci ng his 
1·1 a y i n t o t h e 11 o u s e a , j d s t r i k i n g t ll e a c c u s e d o n t I 1 c Ii c u d 

w i t 11 J k n i f C • 

The accept □ nce or rejection of on e version or tile 
other was crucia l to a consid eration of the possible 
defences - of self defence , or of t11 e spec i a 1 t y pc of 

provoc ation defence which ls available under seclion 197 

of the Pen a 1 Code - viii i c 11 sect i on vi i 1 1 be d i s c u s s e cl i n 

more detail later . 

After exam i ning tile eviden ce, the l earned trial 
judge firmly rejected the defence vers ion of ev~nts . 

An important factor in t his decision was the learn ed 
Ju d g e I s v i e vi o F t 11 e e v i den c e from t 1t1 o d o f 0 n c e \·✓ i t n es s e s 
as to tl1 e deceas r-~ d 1 s movements iin111ediotcl y artcr bein!J 

shot in the chest . 



Pe revi.wed other discrepancies in the evidence 
of lh two rets of witnesses and then said -

"Pcrh1ps tl.e most surprising piece of evidenc~ 
she (Olofca) gave was of Oo l oa , after being 
shot, falling off the ladder and th 0 n getting 
up ancl wulk ing three steps . This is qui Le 
i n c o n -> i s t e n t w i t II u, c me J i c cl l r e p o r t v: h I c h 
sptd<s of 11 ncl'.lrly instanta11eous 11 death which 
is n0 more nor less than on~ \~1 011ld imagine 
,:oul I r _sult from a shoe. s~:i discharged at 
shoi·L ranqc thro 1,gl1 tl1e chest . 

A s i m i I a r c l a i m f o r t 11 c po -v1 c r s o f 13 o I o a ,., a s 
m,"' 't:? hyl=auni~ 1 a ,,1110 '"dir1 Bol')a , ftnr t 1rin 
shot , j um red off L11 e I il d de r , ,111 1 c 1, a ppr.> a rs 
fro:n the r•1otograrhs to be 2 or 3 fePt o'"f tne 
g r o 1 • n cl , a n J t h en to d< 3 s t e p s b c f ore f a I 1 i n g 
down . 11 

lllen, h,1v1nu d1•,c11s~ccl ot.llcr s11ppor;cd 
1ncon-;ir,t<'nc-il"'" in r<'<.p<'ct of wflir 11 11- rr'"'f,,.rr" 1 prosf'c11~1on 

witnesses to defence wi t nesses concerning ev0nts just 
prior to the shot being fired , he said:-

11 

As I am s u re t h a t I c a n re j c c t t h e L 1•1 o a s r C' c t s 
o"' ·11 de encP case upon ~ 11 h the cla? o 
us0 of force in defence of persons is I.Jusccl 
i' fol lows th t I +-ind ti at J a su e .:t 
th0re was no 6.tack or 11onest apprehension of 
attack such as to entitlP th~ accusPd to u e 
force against Boloa . Thus the pros 1cut1on 
have made me sure that r can exclud~ the 
r0 c-iollity of t:1° use by this acc..1sec oc 
I a,.., f u 1 force i n defence of h i ms c l f and 11 i s 
f._ t}V . II 

I L 1tli l 1 be s c en Lil e ref o r e t 11 a t t 11 e g e n e r a 1 
cred1bil ity of defence witnesses Olofea and Faun1ala had 
bren gr,vely undermined in the ey"S of the lParnrd J~dge 
by thes~ apparent contradictions of the admitted medica l 
statement . Jt is not clear wllcthcr the Judge concluded 
t~at tll"Y wPre nerely poor observ~rs, or whetter th 0 

divPrgPnce from what he believ"d to be thP true medical 
situation was so marked that 1..hey could not have beC'n 
presi,nt witnessing that tow! ich they deposed . 
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However th a t may be, the apparent di sc repan c i e s 
\•' c r e c r u c i J l i n 11 i s d e c i s i on t h at t h e d e f enc e e v i d e n c e 
should be rej ect ed. 

According l y the application for admission o f 
c~idenc e pursuant t o the Rules i s obv i ous l y very import ant . 
Th~ matter whi ch ob viously influenced the learned tri a l 
Judge was t he conf l ict betwee n the ac co unt by these two 
witne~s e s , and the phrase in the medical report that 
d~.:i ~h l1ad been "ne arly i nsta nt aneous " . 

T 11 e add i t i on a 1 e v i den c e pr off ere d ~:: way of 
affidavit was from Dr . Crai g hims e lf with brief support 
in an affidavit from defence co unsel as to the 
unforescc 2: • : ity of the point r a i sed in the judgment . 

. T 11 ~ p r i n c i p l e s w 11 i c h g o v Er n s u c h m at t e r s a re 

P1 

almost universally th e same in common l aw based ju ri sdict ion s . 
Tl1 r: r> o s i t i on i s stated i n R • v . Pa rl< s 4 6 Cr i m • A p 11 • R . ?. 9 

c.,n d i n m a n y o t !1 e r c a s e s . Pu t b r i e f 1 y t h e f o 1 l ow i n g m ;:i t t e r s 

r C"l t i i re co :1 s id a ration : -

1 . WJs the material available on reasonable 
enqu iry and anticipation at the time of 
trial . 

2 . I s t h e pr of fer e d e v i d en c e re 1 e v a n t . 

3 . Is the evidcr.ce cred ible . 

4 . If th e evid ence had bee n av a il able a nd 
admitted , would i t have pr oduced a reason ab le 
doubt about the conclusion r ea ched . 

11 av i n g 1 i st en e d to co u n s e 1 1 s s u bm i s s ions we con c 1 u cl e a s 
f o l 1 o \•/ s : -

1 . Respondent ' s counse l su bmitted that the 

a pp e l la nt' s counse l, kn nwi ng wh at hi s 

witnesses we r e to say a out the deceas ed' ~ 
act i ons af te r being s hot , co ul d have called 
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fo the doctor to give evide nce viva voce 

c put forward a hy~othetical OPestion, for 

1 s11rr l eme n tilry exp l anation of the meaning 

of the phrase "nearly instant.:i'1eous" . 

Wn think this is too critical an approach . Even 

e<pericnced pathologists will seldom predicate how lonq it 

too'< a victim to die , even from a nrave inj11ry . l n 011 r 
as::;essmenl co•rn,.cl for tt,~ appelli1'1t could not r .. 1san,bly 

have b~en c-xpectnd to f1l1cipate that the evidence 01 his 

wi tne'"',~s. t1ss1 1m1n9 it was in t1ccordanc" with brief, wo~JlcJ 

bn regarded as inconsistnnt with Lhe assessment of 
"ncJrly i,stanlaneous" . tlor \·tos there any suogcr.ti0•1 'l11,,.i·1CJ 

t!1~ l10arinn, particular l y i n L11e prosecutor's address t l1c1t 
th cl'"'fnnc<' 0vicl0ncC' was 1ncompatil>le \-!Ith ti:'? clnc:tor•~ 

statement . It seems c l ear that had the docLor's evidence 
(l,nn viva vnce, ll~ wo11lrl l11vp disp<'lled th0 misunr!nrc;r.,ndi•1!J 

t t, a t lll e l C a r n e d j U d CJ C t O Ok f r O ffi i t . I·/ C U O n O t I) l a m C 

~ ~en~n couns~I for not ilnticipating this . 

/\s to Questions 2 and 3, the evidf"n-:e cnrt,::,ly 

~ns most relevant , and of cour~e cornin~ from en 

uni~r-~-rh<!' ,~ ~xpert it must be rPn1rd 01J as rr::~•'-1~. 

Fina l ly ~ou l d iL have pu t t he i s s ue (of credibility) in il 

d 1 ff ere n 1:. l i g ll t . t·le t 11 i r'<. so . 

t n r1 i t i o , 3 ! l y \-'" a d d t h a t we i g :, t r II r t " 0 a t t r c h ~ d 

to tl1e basis upon which s11ch statcm(.)nts are r0c0ivcrJ. 

This sc~tion i::; -~ b~n~ficinnt dirpens1ticil fr"rl the o:· 1nc1;--_" 

s t r i n CJ " n t 1 ,1 ,.., s o f e v i tJ en c t"' • t :1 d i t i s J d i .. n C? :1 .. , ' : r · 1 , • 

j 1stiCf'I. 

rln'~rcn t~ f~ci li~at0 rrnc0~dir~ in 

rnr?)tv an~i~st rlefrrc~ int~r0~ts. 

a vie,,, is l"'':en, de1 nnce crl:i ~ l r y in ft·tw·c I~ , 

to co-orer ,,~P in tlli!" ~0 nc;ihll} prN'->ri11re. 

I-le think the tests for admission of additional 

evidence ar~ fulf ill ed and i t would be against the 
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interests of it•stice to d~ny ·; s applicotion . 

rt i s ther0rore now necessa ry to con sicle r tl1-:: 

CJ r n , . d s o f 2 fl p " i' I a s s , H" i n g ": !1 a t t r "? c.! o c to r ' s ~ v i r' '= n c e 1 .. d 

i n C I u d r-• d s t ] t ::: ni i: n t s \•/ ll i C h a :-> f' C i; r i n h i s a f f i d a V i t C t p ~ r il s . 

5 <1nd 6 : -

ti 5 . . . . . . . • . • • . t 11 e c ', i d c n c c g i v c n I) y O 1 o f e a 
an <I Fa 1_: n i a 1 u i s ( ll, t ) i 11 c ~ n s i _; t c n t w i i. h 
r.,y r,,?Jic.11 re:;1ort 1:flL~:: s::..'!t~:; tllat dcc1ti1 
·.: • ;; ti, .. ~ a .- 1 J inst n ' 1 r c :rn s " . I t 1 s 
p o ., ~ i 1i 1 ~ , (! ·, l~ n 1 ·: c 1 y , L 11 u t n r L c i- 1, .J v i i1 9 
b CC n S h O I: L : l cl t L I.·~ cl 0 C ~ cl :; r~ d \v ') l! l d \,! 1 I I~ 0 r 
::; ;: · · :- ~ c "'l ~ ~ " n - t c r <. t • e ~ i ., J l ! y f . 1 1 i ,' g 
t' ',;?: 

'i . T!,c ac ti ons o f l, 11~ di2C"i"S"•:.l cf L~r b ~ii,g 
~. "I ' c _ i :: ~ ~ ~ • i ' :1 ~ ! - s:, ... :> ~ i nu <: w l 
r y r ' ~ c I c . . '. L: . 1 , 1 i t. • ~. t: , , I : :: •~ I './ 
tirnL LIH~ d,:,:cu..,~\I jt,11,11 0d of l1is own 
vn liLion l111t !1c \''t11ild pi o ' ,;1 1.lly l~J·1c Ileen 
L!l:'0\;,1 in r:;'~Wiit .;s viol,ntl/ by L:1-:: s '1ot ., .. 1 
1J I 1 S L v:: I i C I I J:l il y I: i! "C !J ! \'"fl t !i ~ i r.; p , '~ S i O 11 
of j::rnri 11~ b2c~ . ti 

Tn submi·•,;ions l!O".'C'.'Cl' c:ly th~ first 3 

o f t h ~ s ~ a n d t !I e l a s t "e r e c " 11 ~ l o r C' '1 - i n rJ -~ "'d q o u n d s 4 , 

5 i: n d 6 1 ' _ r 2 r ".! a l ! y o f I i t t ! e re 1 r ·: a n c o a n iJ ~ r c u n ti 7 ~" n s 
a qnrcrJJ_iserl rcri::titirn of rrn•irH1s 1 a:. · 2 . 

G l' 0 LI n \ I 3 r() l fl t (' d t I) t h ,'.? s LI f) r O s ~ d C O n f l i C t b E' t \•/ (' (' n 

agninst th~ do:tor ' s rcpor~ . Th is has already been 
r c~o lv ed in f2vour of tho arp~l l anl . 

Gr n t • :7C' ". 1 , 2 ,1 n rJ 7 r c a d fl ') f o 1 l o 1:1 s : -

"1 . T:r.t t•,~ fl~rl in g o:- th8 I ~,1 rned Judge that 
i.l 1:-::i ~ •,·•~s nr-, at~ac·~ 0:-1 tl1n /\ppel l ant or honest. 
• ..... .. ' 1 1 s _i , " f ~ · '· ;i, '( : , ./ t 11 -:: !. ';) l' ,.._ ! J J n .. •, • 2 s 
n'.:'t sur.rar;,~d by c-::,1 11t1s i'Q,1inst the \'.'.~i~:1t 
of the ev idence and accordingly the l earned 
judge er r ed in fin di ng ( 1 ) that the appel lilnt 
was not entitled to use some or any force 
aga in st the deceased in defence on himse lf or 
his family; and (2) that it was unnecessa ry 
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for him to cons i der the question of the 
reasonab l eness of th e fo r ce und e r s . 197( b) 
of t he Pe nal Code . 

2 . Th at in all t he circumstances the evidence 
tha t the decea sed Bo l oa was in an angry mood , 
12n t.e r ed tl1e property of t i1e Appe 11 ant and 
climbed up t he ladder to his house door 
1,, h i l s t p o s s i b 1 y a rm e d 1-1 i t h a b r u s h -k n i f e vi a s 
i n i t s e 1 f i n 1 -:1 1-1 a :1 a t t il ck o r s ~ f f i c i e n t t o 
c a u s e t h e 1\ p r e l 1 ant to 11 o n e st 1 y a p p r e 11 e n d 
t 11 a t I-; ~ a n d t I i s f a m i 1 y Vi e r e o r m i CJ h t b e i n 
da nger of im~e di ate at t ack and th ~refore the 
1 e a r n e d j 11 d s e e r re cl i n f i n d i n g t h 2 t t 11 e r c 1-: a s 
r. o a t t a c~ o r h o w~ s t a p pre h e n s i o n o f c. t t a ck a n d 
f urt her er r ed in consequently r ejecting t~~ 
issue of se l f - defence and i n exc l uding fr om 
cons id eration t!le qL:estion of t he r easonable ­
ness of t11e force us ed l)y the appe l la nt and 
tl1c provisions of s . 197(b) of the Penal Coc!e . 

7. That in a l l the circumst ances the conviction 
is unrcasonul)le and/o r cr1nnot lle supr,ort ccJ 
11 ,: v i n iJ r C' g ,1 r cl t o t h o. c v i d <~ n c o. . 11 

T h c s c~ g r o u n d s me r g e a n d 1-1 ere a r g u e d tog et !1 c r , 

and th ey are based on Rule J6(1 ) of the Court of Appe a l 

Rul~s 1973 of the nri ti s h Solomon I slands . In a ll 
rna t ~ri a l rcsrects this is in th~ sa me wording as section 
2 3 ( 1 ) o f t 11 e C o u r t a f A f) f) e J l /\ c t ( C a p . 1 2 ) o f F i j i - v i z -

11 t 11 at t !1 e con v i ct i on sh o u 1 d be set a s i de on 
t 11 e ground t Im t it i s unreaso n ab l c or 
cannot be suppo r ted having r egard to the 
e ·.;icl ence. rr 

In CJ nsidering ground 1 a~d certain sub~iss 1JnS 

b'./ oppe l l.1nt 1 s counsel it should bo noted t ha t the use of 
t :H~ phrase 11 a g u i n st the we i g ht o f evidence II i s i n ac curate -
ond CJi1r0t b2 substttuted for t i,e 1,,•ords in the statute 
.. ~ 1 0 d ~ : : I _:_1_1 '0.___R_ . ( ; 9 s 15 ) /\ . C . 4 9 . 

The t est is summar ised with appropriate supporting 
a uthorities in Vol . 10 llalsbury 1 s Lavis of Englan d (3rd 

Edition) at para. 986 . (This deals with the Crimi na l Appea l 

Act (UK) 1907) - references in the 4th Edition are to t he 

1968 Act which i s substantially different . The r~l evant 

passage r eads : -
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"986. Verdict unreasonable. To establish that 
a verdict is unreasonable or cannot be 
supported having regard to the evidence, it 
is not suff i cient merely to show that the 
evidence given at the trial only amounted to a 
weak case against the appellant, or that the 
judge of the court of trial had some doubt 
about the sufficiency of the case and has given 
a certificate 0n that ground though that is a 
material factor in the case . If there was 
evidence to support the conviction it will not 
be quashed even though the members of the Court 
of Criminal Appeal themselves feel some do1·f-Jt 
about it . The verdict must be such that no 
reasonable jury could properly find upon the 
evidence given . The Court of Criminal Appeal 
wi 11 not usurp the functions of the jury . " 

The case being one which was tried by a Judge 
alone, one i s obliged to examine the judgmen t of the learned 
Judg e for his findings of fact, measuring them against the 
evide nce given and app l ying the t es ts set out above -
remembering always that the Judge had the advantage of see ing 
and hearing the witnesses . 

An additional and somewhat unusual factor here 
is that fresh evidence has been admitted which may well 
have materially alterea the conclusions which th e Judge 
quite understandably t o~ about the credibility of several 
witnesses. A similar situation arose in Wattem v . R. 36 
Crim. App . R. 72 where subsequent evidence admitted by the 
Court of Appea l threw qu i te a different light on 

credibility . The Court of Appeal felt entitled to consider 
the ef f ect of that change and although other grounds were 
also involved, sa i d in quash i ng the conviction that it 
did so 11 On the facts as we now know them". 

The grounds of defence raised at trial, and again 
in this Court, were (a) self defence, and (b) the special 
provision of section 197 of the Solomon Islands Penal Code 
regarding excessive force. 

Section 17 of that Code provides that princ i ples 
governing the defence of self defence are to be those 
app l icable under the common law of England - viz a person 
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muy U !. " fore" JS i!> rct1s011ahlc to chrcn<l h1rnsclf, or t11s 

family , or p~rsons under his protPction, or his property -
he is not oh! ig"d to retreat bnforc ret:il i Jting but tr1t, 
torPthnr with other means open, is r ~l cvant to whc:t is 
rc~rcniblc, as also is the danger wiLh which he was 
t~r~a ened and the nature of his retaliation . The onus 
being as ,1·.-nys on the Crown, once the issue 1s raised, 
1t is for tile prosecution to persuade the fact-findin:J 
tribunal that it w.i:; not se l f defence - and failure to do 
c:-o of course r esu lts 1n acquittal . 

Sect ion 197 is somewhat differc'1t . It re~ds:-

11 197 . Where a person by an intentional and 
u n I a ~" f u I a c t c a u s e s t he de a t h o f a no t I ~ r 
rcrson the offence committed sha l l not be of 
r::LJrcler I ut cn ly m~n"'lau9htcr if any or th .:. 
fol lowina matLcr'i of cxLcn11t1L i on urc 
r, 1·cvccJ 011 his !>"half, namely -

(b) thJt he was justified in causing some 
harm to the other person, and th.1L, 
111 causing harm 1n excess of tile horm 
which he 1-1 r1s justified in c1usi'1g, 
lie acted from such terror or immed1Jte 
death or grievous harm as in fact 
deprived hi m for the time being of t he 
p_\t•_r of self-co'1tro l; 11 

This sec tion was considered by this Court in 
T~rry Bar".a 'a TPkeua v . ,<eg 1n arn Crim . App . 57 of 1979 . 
Althou']h this provision is not found in many other 
jurisdictions it covers a situation which can fr!qu~ntly 
c: rise . 

Althouah it is not part of the law of England, 
problrns arising from excessive def~ncc are discussed hy 

Etjmund Dav ins L. J . in Ile lnnes (1971) Cr . App . Rep . 551 at 56 , 
anJ by the rrivy Council in Palm"r 1971 A. C. 814 . 

A man, through fe ar or misJudgment or other cause 
m<Jy rPtaliJ'e with great!!r vi ole'1ce thJn 1s jud,.~d 

r :a~onJb le in the circumstances . This section providPS the 
scm2 type of merciful compromise by reducing what would 
otherwise be murder lo ma nslaughter, as in case s of. 
provocation - and indeed the philosophy seems not d1ssim1lar 
being similarly r e lated :o the power of self control . The effec t 
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is that · under the Pe na l Code excessive force does not 
necessa rily render self defence of no avail - it may in 
given c i rcumstance produce a verdict of ma nslaughter. 

We turn to the evidence relating to the actions 
of the accused, viz-a-viz the allegedly threaten ing 
situation, and to the conclusions of the learned Ju dge on 
that evidence . 

Some matters do not seem to have been in dispute. 

There had been a very substantial exchange of 
violence involving a number of peop le fighting . The 

"deceased 's brother at least, and apparently others had 
been hurt. There was t=dk of persons having been killed. 
A number of the villagers, espec ially the women,were 
frightened. 

Th e deceased saw his brother and concluded he 
w a s d y i n g . He mo v e d q u i ck 1 y a c r o s s t h e 6 0 ya rd s to t h P 

accused's house, where the accused had already taken 
refuge . There is conflicting evidence as to whether 
stones had been thrown at accused's house damaging it , but 
the l earned Judge rejected that evidence, as he was of 
course entitled to do. For whatever cause however, the 
accused who was certainly disturbed about the fighting 
had thought it necessary to get out his gun and f r om the 
timing spoken of by all witn esses had it l oaded, either 
before the deceased arrived, or just as he did so. There 
is no evidence that he was making any attempt to come out 
of his house . So it mPc;t rave been a legitimate, indeed 
the only reasonab l e inference that he armed himself for 
defence if that should prove necessary . 

At some stage about that time he must have 
received a smallish cut on the head - for he was seen TO 

be bleeding from it when he was accosted by Constable 
Liosulia lat?rthat evening . It was then bl eeding and 

accused sa i d he had been cut by deceased . The wound was 
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dressed by a nurse just after midnight . lt was t he n still 

bl eeding slightly - the opinion was given that it had bee n 
caused by a sharp object. 

The defence witness , i.e . the accused and three 
supporters claimed that the deceased having arrived at 

,._J,..., /\A.,L. ll• .a ; 
---0-B c g a Hl d--1 s h o u s e c 1 i m bed t h e 1 ad d e r a n d s t r u ck t he a c c u s e d 
a hea vy b l ow with a full overhead swing of a large kni fe 
he was carrying. 

The learned Judge rejected this, on the grounds 
t hat th er e would not have been room for such a he avv blow 
with the men facing each other in the conf ine s of the 
doorway -and tl1e size of the wound in accu sed 1 s head 11as 
not consiste nt with a full blow from a powerf u l man. 
Th e se ar e valid r eason s , and ones which tl1 e l ea rn ed J udo e 
was entitled to rely on, but it must be mentioned that th e 
principal r ea son for rejecting the defence ve rsion in so 
f ar a s it came from two important witn e sses see ms to ha ve 
been the "surprising" evidence from Olofea and Fauniala on 

t h e d e c e a s e d t ak i n g t h re e st e p s be f o r e c o 1 1 a p s i n g . Th e 
rejection of this evidence seems to have been pivotal in 
concluding that the defence was a fabrication . 

However that may be, the accused had suffer ed 
some injury to his head, either in the fight, or fro m the 
deceased as he claimed to the constable - albeit not a 

very serious wound - and one does not overlook that there 
was blood found inside the house, by a constable. There 

was evidence from deceased's sister - in - law one Mary GPsurii 

that she had hit accused on the head at the fight, but the 
Judge rejected her evidence for what appear to be valid 
reasons. 

Continuing then with unchalleng ed e vidence we 
have it that deceased believed his brother was dy in g . 

He believed accused was respons i ble . He moved quickly 

to accused's house and he was angry . Without being 

invited he climbed the steps. Accused said deceased was 

carrying a bush knife - an articl e about 3 feet lon g . 



1 4 . 

Other witne sses say he had a brush knife (which is somewhat 
sma ll er ), others say not . The lea rn ed Judge accepted as a 
poss ibility that he had a knife. Certainly a brush kn i fe 
was found lying at th e foot of the stairs afterwards . 

He met the accused at the top of the sta irs -
he may have partly entered the house - angry as he was he 
bl ame d accused for hi s brother's death and there was talk 
of another killing being called for. It was either that 
accused shoul d now kill deceased a s he had hi s brother, 
or that deceased would k i 11 accused - on this last point 
it is s ignificant that there was uncontr adicted e viden ce , 
rega rdle ss of what was in fact said, th at re venge i s a 
custom in this society, - a matter doubtle s s in th~ 
acc used ' s mind as t he angry man arrived. 

Wasit the n a reasonable possibility that t he 
accused be li e ved himse lf or hi s family to be in d anger~ 
Was the re a s ituation in which Ramoga could r ea sonably say 
that he fe lt threatened with imminent attack? - for defence 
is excusab l e not only in cases of actua l attack but also 
of reasonable appre hension - Chisam ( 1963) 47 Cr . App . R. 130 . 

Th e learned trial Judge gave most anxious 
consideration to this situation. As has been pointed out 
he had the undoubted evidence of a man who had r etreated 
from a frightening sce ne outside , with his family around 
him, confronted by an angry tre spasse r , who may or may not 
hav e been carrying a knife, but who was certainly infl amed 
by what he thought was the death of his brother and wa s 

s p e ak i n g of t h e n e e d f o r a f u rt he r i mm e d i a t e k i 1 1 i n g . 

It wa s a situation in which any adjud icator would 
find the matter finely balanced as to whether self defe nce 
was av ~il abl e . But the defence appears in the mind of 
the Judge to have overpl ayed its hand . A tribunal may 
someti mes discount to some ext ent the ve rsion an accu sed 

person gives as being an exaggeration, but the Judg e 
rej ected the supposedly independent witnes ses DW3 and DW4 
beca us e he thought t~ ~Y were lying . It now emerges th at 
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th e reaso n for this conc lu sion was i nv a l id . Th ey may ha v~ 
been tel l ing the truth - they may not . But we are faced 
wi th the situation whe , 2by what might otherwise have been 
a succes sful defe nc e of self defenc e ha s been r ejec t ed fo r 
reasons whi c h must be reapprai sed . In that situation, as 
thi s Cou rt now has the e vid ence, or as a trial Co ur woul 
have the evidence if the matter was sent back, there would 
be wha t we hav e already described as an equipoise sitL,t ion. 

Namely a confrontation between a frighte ned but 
arm ed man , and an angry intrud er . Jt does seem t ha t in 
those c ircumstances a jury, or judge alone could not 
r easo nab ly s ay that the r e was not justi fication fo r s om e 
self defence , remembering as Lord Mor r is said in Pa l mer 
( s 11pr,1 ) th.it t he matter i s not t:o hA wc i9h P.rl in too nice 

a sca l e . 

The l e arned Judge wa s not only in f lu enced b y wha~ 
he thought was the err neou s nature of the defence 
evidence, but a lso by the drastic nature of t he ret a liation . 
He had excluded the ma jor kn ife bl ow for a numb er of vali~ 
r easons - so he concluded , a nd no cr iti c ism can be rr ,i de , ti-.at 
the means of retaliation was in any e ve nt dis proportio nate . 

Given the analysi s already made of the facts 
leading up to the c ruci a l moment we are of the view that 
th e accused was however justified in cau s ing some harm , 
and th at the excess aro se f rom te rror of gri e vous harm i n 

t erm s whi ch are provided in section 197 . Although an 

outright defence of se l f defe nc e could not prevai 1, it 

seems to us , in vi e w of the new li ght which has been s hed 
on the matter that a r eduction to mansl aughter would be 
a co nclusion . which could not be exc lud ed and in terms of 
Rule 37(2) of the Court of Appea l Rules we subst itute suc h 

a verdict . 

We then conside r a ll surrounding circumstances 1n 

re lation to the question of sentenc e , the appellant be in 9 
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a ma n of some 60 years of age; in our view an appropri ate 
sente nc e i s 7 years, which sentence we accordingly now 
substitut e , to run from the date of the original sentence . 

_ .. . -
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