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JUnonu NI
Tivim b eyl P an © bhall semwiins Dhe 53
A0LE L8 an anprieatc Lo Dall pencing Lag heEaring

of an sppeal agalnst the juﬁamanx of the Supreme Cours
delivered on Z5th of me, 1982 convicting egach appellang
of rape and sentencing hie te & years' {mprisonment. The
proumnds argued for both appellants were @
1. As the appeal cannot be heavd before Hovember
next each appellant would bave seyved a
substantial povtion of his sentence belore that
hearing;
-
2 That there was every Lilkeliacod that the appeal
wontlad succesd,

A further ground was submitied on behalf of second

appallant to the efiect that Lhe learned trial Judge had
rected The sssessors as Lo the proball value of the

Live
&pp»ilen?’& interview statement Lo bthe police.
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The Lirst ground capnolb succeed. As is pointed oun
in Watton (1979) 68 Cr. App. R. 293 ¢

#

" The only ground for the gmmnixng of bail on an appeal
to the Court of Appe Ql.....¢s the existence of special
circumstances, i.e. where it apnaazs, prima facie, that
the appeal is likely to be succesaful, or where there
ig a viehk that the sentence will he sefved by the tlm@
the appeal is heard. 7

Lounsel for appellaunts cited 2 number of judgnents
granting bail to convicted perscons beeause of delay in the
hearing of the appeal, when not the whole sentence would
have DLeen served before the appeal was dealt with, but
where a substantial portion of the sentence would have been
served. 1 have carefully perused the guthorities quoted in
support of this argumeni but they 81l refer Lo sentences very
much shorter than the 6 years Lo which the appellants were
sentenced, As was said in Selkirk v, #. 18 Cr. App. R. 172

" In the case of a short sentence, whera an appeal canpot
be speadily heard, the Court may grant ball'’,

It cannot he said that a delay of five months can be
considered a substantial portion of the sentence imposad.
It is to be noted that Iin two of the cases guoted, where
hail was granted, Hewbury v. R. 23 Or. App. K. 6% and
Charavanmutitu 21 Cr. App. R. 184, the Director of Public
Prosecutions did not oppose the granting of bail. Here
the DPP does oppose Lt

Accordingly, the first ground falls.

The second ground put forward is that the appeal has
an excellent chance of success. In support of this contention
it was submitted that the learned trial Judge in his direction

to the assessors falled to explain the necessity for "proof
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of the mental element’, which was the haslis on which this
tourt of Appeal bad quashed the conviction in flaiils
Koroeivd w. B., Appeal Fo. 423 of 1979, on which counsel

relied, In that case the learpsd trial Judge had said

L you ave satlisfied beyond reasonable doubt Chat
on the nlght in question he had carnal knowlodge
of Alumita withoul hev consenl that 13 rape s
your werdict will be “u§1§v.

In tids Judgment flency JJA. pmimiﬁﬂ oul hhat herw

mustl be a olear direction on the alement, that is
to say before an asccused can be convicied of rape Lt must
he proved that he bnew Che complainant had not consenbted
amd Intended to have sexunl connection with her notwithsiandlng

=3
har objectlon, Pub {n this present casg the learred frial
8

P

Judge In the course of his suwming up divected the asscasors

in these berms

raeeny

ihe burden of proving vape rests upon the Mrosecution
whoy have te show that E?ﬁuﬁl intercourse Look place,
that the cowplainant did not consent, and that each
accused knew that she objected but 111l hnd connections
with har., 7

it is clear that in the present case Lhere was a definitse

direction on the mental elamenr. 1t

has therefors nof been

”;!3

shown that the appeal may well succesd on thia peint,
b
The argument for the secomd appellant consisted of
all that had been urged on behall of the flrst ﬁ?;?ilﬁ}
wilh one widitional grournd @ that Lhe learned trial Judge
was in ervvor bn divecting the assessors thal second
appellant’s statemsnt to the pollce could he corrvebovation

ol the complainant's allegation of rape; when in effect

second a?ﬁ@llﬁﬁt hod denled commi np, the offence. Actually

what the learned trlal Judge sald was o
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whiioeh he denled

The Lact of

Counsel avgued

The accused 2, Taniele
51 allnf*Uly made the siale
having

fisg denlal was thus pade

a number of other

=

e, wihen formally charged on
mant no, Y oin
ser with Lowara, ©

clear o the

paints which in his

submisgsion temded to show that the leawed trial Judge had
made errors or omigslons in his summing up. Lt sbhould De
made oleay thal LU is nof within the province of the Court
on Lhis application o give a2 ruling on the eliect ol the

issues ralsed. ALL that
g (o declde vhethor

appeal has every chan

they

e of success,

is necessary on this application
Lo

=

shiow on Lhe face of that the

£

in this respect

may Do omade Lo davidgor 20 Cr. App. R %06 where che (our?
ol Criminal Appeal etated in the course of fts judgment ab
BT
T This Court has repeatedly lald 1t down that 1t will
not grant ball to a preospootive appellant except in
very spacial clrcumsiances.....we are net awvare of
any special clroumstances in this case.

¥e
conviction qua

la

shyedd

apse into Inadenusoy”

'}:‘h@ f}(‘,t ints
bean very carefully cons
by counsel have all bren s

U hey sagnt arned of Lhe

BLELE

established thal, prilsa
balng

3

L

suceceed, That

BRYY

BO,

neses Lo just

in vhat cage Lhe appeal was
because of
in

made by counsel for

cases qguoted, has

Ly au order granting

allowesd and Lhe

what is refervrred o as

the summing-up.

-

the appellants have

o8 cited

Gt wl

idered, and the authorint

studied, Full considaration of

not Ln ooy oplindon

facie, the appeal is likely o
the very exceptlonzl clroumstances

batll pending appeal

relavences
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