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Iqht1 l Klian for: t t,1:~ Appellant: s. 
V. J. ::;ubt:H<JiLl. for the HespomhmL. 

TbU; .ts. an n.ppU.catton for bt,d.l pf.mdLng t;1e heo.1·.lng 

of an Bppeal ngainst the judgment of Lhe Suprene Court 

(,1~1.l. ve red on 25 Lh of /'..ny, 19BZ convl..ct i ng each App0. l l.nnt 

of rarH,? and sentf.mcing hi.m to 6 yie~u·s' tmp.d.sonr,,ent. Th.e 

gn.>mvJs ,n :rgued [or both fippell,mt t; we~ n:; : 

l. As the appeal cr:1nnoL be h.e::n:d t,rdon~ fiovembcr. 

next each a.ppi~llt.mt: would hf!vo tHH·v~d a 

t:.ubstRntt~1l pnrtton of his tiH:mtcnc~, :_1e£Qr1; thnt 

hen-rtng:; 

2. That tht';;;~-!~ was E'Ver:y lik(:il.ih,:)od th,1L the nppen.1 

would s11ccei.?d. 

A f orth~r grLH.md was sulnal t t~d on lwl111l f of St'!cond 

appellant to the r,~ffect that Uw l.er1rned. t r:l.--d. Judge had 

ritr.JJ;r.-ecttid tht-1 ~ssemsor:H as to th.e pr:obiHiv,n vr:1lu0 of the 

~ippellant 's tntervicw st1:1tr:imfl!nt to Li"H':'. pol tee. 



l 

The first ground cannot succeed. As is pointed out 
in \fatten (1979) Ms Cr. App. H. 29): 

The only ground for. the granting of baU. on an appeal 
to the Court of Appeal ••••• ls the existence of special 
circumstances, i.e. where it appears, prima facle, that 
the D.ppeal ls likely to be successful, or where there 
is a risk th.nt the sentence will be served by the time 
ti1e a.f-'lJeal ls heat.~<1. 0 

"011~•sr-,l f'or "''JP""'Jl"'"'ts ~·it· 0 1J "'nL•m 1-ir,,,-r· of' J'url,·,-r;,,:,r1r·,::: :..~., , .•. 1,l __, .., ctl .. ,.. ,.. i.:,it&.,. ·~ ..... ~~ \:;;;,,. :<;.;1. r:,.,~~t~ ~.... . . .i.. ,., 1~ .. t:;,·!'!- _ ......... . 

granting bail to convicted persons because of delay in Che 
hearing of the appeal, when not the whole sentence would 

have biBcn served before the appeal was dealt wlth, but 
where a substantial portion of the sentence would have been 

~H~rvcd. 1 have ca-reful ly pe1.1Jsed the author.l ties quoted in 

support of t:his argument but they all refer to sentences very 
much shorter than the 6 yea.rs to which the appellants were 

sentenced. As was said in Selkirk v. R. 18 Cr. App. R. 172 

,, In the case of a short sentence, where i?tTI appe;Jl canI1ot 
be speedily heard, the Court may gr,:.int t),all n. 

It cannot be said that a delay of five months can be 

considered a substantial portion of the sentence imposed. 

It 1.s to bt~ noted that in two of the cases quoted, where 
' I 1 l .- - b P 2 3 C :\ ~1 f r.: i na:. was grantee, flew ury v. _,,,.. vi.'. ,.pp. h. Jo anc 

Cha:r.avanmutt:u 21 Cr. App. R. 1!.34, the DJ.rector of Publlc 
., i <l'd t " • f' ' ·1 lrosecut_one L not oppose t~e granting o bn1 • 

the PPP does oppose it. 

Accordingly, the first ground falls. 

The second ground put forward is that the appeal has 
an excellent chance of success. In support of this contention 
it was su6rnlcted that the learned trial Judge in his direction 

to the assessors failed to expl.11n the necessity for nproof 
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of t)H~ i'11ental ~lenient", whLch ,,..,,1,5 the bnsLs on whtc:·1 thir,; 

court (,f J\ppe,d had qu.ns.i1r;:2<l the ccnvic t. ton 1. n l lt:1.i tLn 

K4,rocid. v. R., l.pp,enl No. ,~3 of 1979, on lr~hJ.ch COI.U1S(:l 

relied. In that ca5c the learned trial Judg~ had snld 

lf you nrt'! snt..i.s.U .. ed !.H.'JOnd i:c.;:u:Hm;1bl.t? doubt: :.h.nt 
on the nigh.t tn qu.c~:.;;ttop 11c rv1d cnrT11.tl ln'towl.cdg0 
of Alu~LlA withoul her consent lh3t Ls r4pc and 
yrrt1t~ ¥-J*ir'd'i.ct ~w/tll LHZt r;i1tlt)'· t, 

must. be ti cl(~&r. dlri!'Ctitm on the nF;,,'!!nt,r,l f~ler1ent, Liwt ts 

LO t-8.y be'!for~ ./ln. Dccu.Bcd can he conv1ctt!d {)f rt'lpe i.t: ~i.,st 

be r:roved that h<~ kn<"'w th1!! complainant had not conaN1tr~d 

and tntt~nd{;d to tMve 1:rn.;l(unl conrn~ction with her notwi.t.hst.tn'!.t:11.np: 

ho·r objecttcm. But tn this pri:':!tH-i:nt c..:tse the V~B.rn~d trtnl 

...lta.lge tn th~ CO\H"fl(J of hi!'! suiw1rd.ng up cUructod th~ :urncssors 

I. n t hf.~S/0 tet·,m; : 

"TlH::: bunl1?n of proving rap,t! rests upon the f'rt.)Sit!cur lnn 
who ht.JV~ to 5how that S(/'';<',Ul:11 lnt;z:rCOLfffH: took. pl.nc:c ., 
thr:it the cowplatn,~.nt. dtd not consf•nt, nnd th.~t e,H:h 
accuned kn~w thnit slut ohJccted but f:',tf.ll !md c.onnectJons 
'<.Jlth har. ,, 

J.t 1.s cletir UuH in the p:resent: c,-:rn,;, Lhc~rt: wa~ ;r d~f:Ln.i t~:l 

dJre>cU,on on th(, menUd clom~mr-. lt hns ~:hr•nd:rn:·r1 uot: b>P~n 

T!Hl. raagu;r1ant for the 6econd Hppel.lant conslsted of 

all that htfd t.HsHrn ur~ed. on beh,:qlf of Lhe• fl·nst appelVtnt, 

wi.tb one ~,,Iitll t:i.onnl ground : t:h.ot. !..he 111.>at:n(~<l. i.c1.ttl . .lu:.lgf! 

wns in e-rrot:· l.n db,·ti:cttng th<:~ .r.1i:.sessor5 tl·i,aL 

nppcllr-mt' s statfrni;?nt to thr-e poUce could be 

of the compl.11:in.:mt's ..nllt\g~tlon of r.npe; whfm in ~:ffect 

se~ond ar•p~llftr'lt t1t,1d i:Jenl.,:!d cor:rorci. t. t ::l.:ng t.hf1 of r f.:mo~. Act mt tly 
what the learned trii11l Judge :tHtLd WHS : 



Tl'\(: nccused 2, Tt11nl.ele, when form,'l.lly ch<"irged on 
17 .. llJa allrr~gedly rn;tde the statprn.~nt no. 9 ln 
wh.lch he dcni.P.d havi.IH; se;r,. ,,J l th Lowt1-ta. " •.,. 

maae errors or omissions in his summing up. 

on th.ts HppU.c.al.~.h::m tQ gtv,~ iPI. ruling on UH~ effect c,f the 

lssut~s r;lise.J. All thiH: is nc.cessar.y on thls ;r1ppU.cr-H .. hm 

appeal hns every chAncc of Ruccess. In ti,Ls respect ~Af@ronce 

to Uavl<lson 20 Cr. App. 

Th Ls Court hm, r~fH.:nU1dly l;dd .it do1,i;n thH.l l t \,' U.l 
•1ot .,, .... ,~,-..r h<>' f •. (). "" ,.,,...,.,."'. !'"''" f' L""" '"Y'H~<'.•ll •in'' ,,,,~ ,..,..,,, •. ) '"l 
~t. ,,.. f.~•i .. r-.1,11,1..,.., 1.Jtk.;.;.l,. t.~ ,:~ f···"'"·,::t£~" ?f.,;li,..,.,. v~,:;; ~-"'-.i 1 .~,.,,._ .. .. 1,,-.t.1\, ..... ,n\,..-,_f ... i,• -. t 

very sp~ciol clrcumstances ••••• we are not aware of 
,J11y spectal c.i..rcumstnnces In thf.t; Ciflse. 

Y'i,!t tn that C;:HH: the np;_)o,d. H;;tR allow~:I'..? <1nd tht 

convLctlon "ll!::tshi~d becnusc of wlrnt i~ r-ef l"HT~d to :rn '',,1 

L1pse lnto I.n~dequ;icy" ln th~ surr1ml.ng-•up. 

The~ pcd.nts made by c(,n.u1si!.'l Ior the tlppt~llnnLs httve 

b~10.n very ci:u:·-cfully con:a tdered 9 ,ind t.hc auUwr.U.:. l~s c 1. t:11:!d 

hy counsel h,1'lV1;.• All betim sl\.idJt,~<l. full consi.den1tion of 

establi!5he:d th.;-;1L, prlma faci~, the .rq1r,enl Ls likely tQ 

5:uc:ceed. Th.at br:.:!lng so, tl1e ver:y exc~ptltmr.d. c:trcumstnnccs 

necessli:try to justlfy :r:111 order grant.Ing, b;.-i.11 i>encHng apre<il 




