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Appellants 

Respondents 

This is an appeal against a judgment given by a 

Judge in Chambers at Lautoka on 11th September, 1981 
ordering appellants to give up to respondents possession 

of an area of approximately 1 rood being part of the 

land described in Certificate of Title 10219 in the name 
of the respondents . 

The relevant facts may be shortly set out. The 

land concerned, which is freehold, consists of 22a. 3r. 
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7.4p. known as part of Naisosovu at Nasoso , Nadi , and 

respondents are the registered proprietors. The propertr 
formerly belonged to one Hubraji, grandmother of respondents; 

and was transferred to respondents by transfer dated 8th 

Aueust , 1969, the consideration stated being "n~tural love · 

and affection". This transfer was duly registered with the 
Registrar of Titles on 1st October, 1970. Appellant 
Subarmani has been :i.n porisession of approximately 1 rood 
of this land , according to his affidavit, s ince July 1961; 
Dharam Sheel a , for the respondents in her affidavit agreed 
that Subarmani was occupying the section of land in question , 
but d id not know when that occupation began . Certificate 
Title 10219 shows no other interest in the land save the 

title of respondents . 

At the hearing no reference was made to second 
appellant Maria , and no appearance was entered on her behalf. 
It would seem, h owever , that s he j_s a member of f irst 
appellant ' s fami ly, and her occupation of the land in 

question wou.l d depend on any r i ghts held by first appellant . 

Dhararn Sheela in her affidavit deposed that on 31st 

January , 1981 the present registered proprietor gave an 

option to a comp any called Kumar V. J . (Pty) Ltd . to 

purchase all t he land in certificate title 102 19, and that 
option was exercised by the Company on 30th May , 1981. 
'The company ' s interest in the land is protected by a 
caveat registered on 17th February, 1981. 

In his affidavit f irst appellant swears that in 

July 1961 one Parshu Ram ShuJcla son of Hubraji and acting 

on her behalf , verbally leased to him 1 rood of the land 
for use as a home site, at an annual rental of £ 1.1 0/-, 
together with an option to purchase the section ~or 
£150.00; such option to be exercised within 25 years. 
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First appellant duly built on the section a house valued 

at $3,000 and, he s~s, paid the agreed rental until the 

end of 1968. No rent has since been paid , though f irst 

appellant avers that he has regularly but unsucc essfully 

tendered it . 

Respondents made application under section 169 of 

the Land Transfer Act for possession of the area occupied by 

appell ants , filing an affidavit of Dhar a m Sheela setting out 

t he facts on Whic h they rel1ed . First appell ant filed an 

affidavit in reply, and the learned Judge heard both par ties 

under section 172 . The Judge hel d that appellants had not 

satisfied the Court that they had any right to possession 

against respondents, and that ther e were no matters to be 
tried in open Court . He then made an order in terms of 

r espondents ' application . 

The gro unds of appeal are : 

(1) That there were triable i ssue s which 

should hav e gone to open Cour t for 
determination; 

( 2 ) That fir st appellant had already taken 

action against respondents in the 

Supreme Court for a decl aration as to 

the rights of a~pellants to remain on 

the land; 

(3 ) That the option given to appellant 

by res~ondent' s predecessor in title 

was still bindjn~ upon r espondents . 

as 
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As to g r ound 1: No convincing argu ment was put 

for war d to satisfy us that the issues were 'such as could 

not properly be decided by a J udge in Chambers . The basic 

fac ts were not in any way disputed and what was required 

was a judicial pronouncement as to the ef fect of the law 

involved in those facts . On one authority cited in support 

of h i s a r g ument counsel for a ppellants referred to the 

judgment of this Court in Raniga v . Trikam Nominee (F . C. A. 

No. 48/ 1978) . That ·was an appeal , as is th.ts , from a 

d~cis ion of the J udge si t t ine in Chambers , and concerned an 

application under section 169 jn circumstances somewhat 

similar to those in the presen. t case . Nothing in that 

judgment indjcates that there was any impropr iety in the 
' hearing before a Judge i n Chambers . I n the judgment of this 

Court i n Shy am Lal v . Sch ultz 18 FLR 152 it was held tha t 

when a case fell within the runbi t of section 169, and the 

basic facts were not j_n dispute, the proceedin{';S were rightly 

enterta ined by a ,Tudge i n Chambe r s . 

These a u thoriti es m:ike i t clear that the original 

hearing in this case was correctly held i n Chambers . Th is 

ground fails . 

Ground 2: The fate of the a ction ref erred to in · 

this ground wi ll large ly be determined by the judgment of 

this Cour t in t he present ca se; a'ld the fact that such 

action has been t aken affords no reason f or setting aside, 

judgment now under a ppea l. 

Ground 3 : The g rea t e r part of the a r gurient of 

coun s el for appellan t:J was r1ev oted t o this ttround , and t o 

the legislative provisions affecting it . '~ cited section 

39(b) of the Land Transfer Act .tmd contended that , in 

accor dance with the wording of that sectj_on , the term 

"registered proprietor" should al ways be interp reted as 

meaning "purchaser f or value" . In o ur opinion this are ument 
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is untenable . The whole issue depends on what is referred 

to as the "indefeasibili ty of title" of the registered 
proprietor. Section 39 in tbe Land Transfer Act provines 

that a registered proprietor, exce"9t in case of fraud, 

holds the land free from uJi encumbrances except those 
registered against the title; but sub- section 39 (b) provides 

an exception to this in the f ollowing terms : 

"(b ) so far as regards any portion of land 
that may by wrong description or 
parcels or of boundaries be erroneously 
included in the instrument of title of 
the registered proprietor n:,t being a 
purchaser or mortgagee f or value or 
deriving title from a purchaser or 
mortgagee for value; 11 

It is in our opinion cl.ear that the restriction of 

the definition of registered proprietor to purchaser for 
value appl ies only in the case specified, that is to sa:y an 
erroneous description of the land concerned. There is 

nothing in sub-section (b) to indicate that "registered 

proprietor" in any oth er circumstances is to be interpreted 

only a s " purchaser f or value" . The indefeasibility of 

title under the Land Transfer Act is well recoP,nised; and 

the principle is clearly set out in a judgment of the New 

Zealand Court of Appeal dealing with provisions of the 
New Zealand Land Transfer Act which on that point is 
substantially the same as the Land Transfer Act of Fiji . 

The case is Fels v. Knowles 26 N. Z.1.~. 608 . At page 620 
it t s said : 

"The cardina l p rinciple of the statute 
is that the register i s everyth ing , and 
that, except i n c ase of actual fraud on 
the part of the per son dealing with the 
registered proprietor , such person, 
upon registration of the t itle under 
which he talces from the r eei stered 
proprietor , has an indefeasible title 
against all t he world ." 
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The question of indefeasibil ity of title of the r egistered 
proprietor is fully examined. and determined With authorj ty 

by thei r Lordships ' of the Privy Council in Frazer v . 

Walker , their j ude ment bein r~ ::;et out in full jn 1967 

! . 2 . J . ~. 1060 . This Court must therefore hold tPat the 

t j t 1 c of the respondents aD re~jotercd nroprjctors is not 
subjec'" to any unrep;; ci tc red cmcumbrances cucr -is tl-' ose put 

forwanl on bulmlf of 1.1.ppcJl:1111.:J . Ac:c.;ordln/~l.v t,hi~ r;r ouncl 

fai l::i . 

For these r easons tho appeal is di smi.ssed . AppeJ ~ants 
wi ll pay respondents their costs to be taxed if not agreed 

upon . 

. . . . . . . . . . .... ... .. . 
Vi ce- Pr esident . 

. . . . . . . . . . . . . . . . . . . 
,Tudp;e of AppeoJ. 

,Turl("C of 1\nJ)C:\l 


