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This ii:; an nppcnl from a judgment of the 

Suprcra(? Court ~ i ti- i ll'l r. L Su-,a 0,1 15 January, 198 2 a\•.nrding 

the appcllanl $20 , 533 ilS ~amag0s i n respect of the dcnth 

of 1 '"'r 1 n ~banrl l'day Singh . T!1c app\.!llant asks !or a 1 

increase to $2 11, 235 . Th0re iD a l so a cross- appca.l 

:r1;. "'l th0 rcspo1 lr::nt .iskin~ thc1t the Supy c-mc Court 

judgment be scL aside . 

.. 
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Briefly, the facts are that deceased was found 

by a police patrol , at 1.00 a . m., 8 October , 1978 , lying 

dead on a road known as Visama F eeder Road . His body 

showed multiple injuries including a broken tibia, 

fractured skull and ribs , which the medical evidence 

described as consistent with having been received in a 

motor accident . Samples of blood and urine taken at the 

post- mortem examination showed a very high r eading of 

a lcohol . Re spondent had bee n driving a car at Vi sama 

Road on the evening of 7 October . He was prosecuted fo r 

causing the death of Ud ay Sing h by dangerous driving , 

for fail ing to stop after an accident , and for failing 

to reporL lL . Un :l'.J Junuary , 1979 Ile v✓.:1~ convlctcc.l on 

all 3 chRrges in the Na u sori Magistrate Court . 

Appellant took action against respondent , 

claiming damages in the Supreme Court , Suva in r espect 

of the death of her husband . After h earing evidence on 

both sides the learned trial Judge gave judgment in the 

course of which he said : 

" I am in no doubt at all and find as 
a fact that Uday Singh ' s death was 
caused by the negl igent manner in which 
the defendant drove his vehicle that 
nig;1 t . The onus was on the d c-:e ndant to 
establish negligence by the deceased , if 
such was the case , but he failed to 
discharge that burden. 

The defendant according to his 
evidence did not see the deceased at 
all before he ran into him. He clearly 
was not keeping a p roper lookout at 
the time . " 

The l earned Judge assessed the tota l d amages , payable 

under the Compensation to Relatives Act , at $24 , 000. 

From this he deducted 

(a) $37 02 received by the widow from the 
National Provident Fund ; 

(b) $1250 representi ng damage s payabl e 
unde r the La w Reform (Misce llaneous 
Provisions) Death and Interest Act; 
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(c) $15 received by the widow from s 2 1 ~ 

of tool s belonging to deceased , 

$4967 

leaving his jndgment against respondent under the 

Compensation to Relatives Act at $ 1 9 , 033 . He further 

allowed $1250 under the Law Reform (Mi scellaneous 

Provisions) Death and Interest Act and $250 , the agreed 

funeral expenses , making a total judgment of $20,533 

plus costs . 

Appellant appeals against his judgment on the 

ground that there should have been no deductions from 

the ,7mount of $7.11 , 000 fixed by the learned trial Judge 

as Lile total damages payable . In his cross-appeal 

respondent nsks that the judgment be set aside in toto . 

It will be convenient to deal first with the 

cross-appeal , as in the event of that succeeding there 

will be l eft no matter for determination on the appeal 

itself. Respondent submitted 2 gro1mds of cross-appea l, 

but abandoned one and argued only the other , which vas 

in tl. ::: se terms: 

"The learned trial Judge erred in l aw and 
in fact in failing to take into consideration 
Uday Singh 's state of intoxication and in 
failing to hold that such state of 
intoxication in the circumstances was the 
indirect cause of his death or alternatively 
largely contribute-..i. to his death." 

Counsel for respondent pointed out that there was 

substantial evidence of deceased ' s intoxication; and 

this is clear from the evidence of the pathologist, 

Dr. Karam Singh . He furthe r submitted that though there 

was no direct evidenc e that anyth ing deceased did 

contributed to the accident , deceased was definitely 

negligent in walking out on to the road when drunk; 

and he was thus the aut hor of hi s own misfortune. He 

should at least have been found guilty of contributory 

negligence . 
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Two witnesses gave evidence that they had seen 

d eceased walk ing along the Visarna Road on the evening in 

question . Mano j Kumar , a 16-yea r - old student , said that 

at about 10.00 p.rn . or 10 . 30 p . m. on the night in quest ion 

he had seen deceased on Visama Feeder Road . He s tated : 

" Saw deceased about 1!2 chains away . 
Ile was drunk and was walk ing zig-zag 
on the road . " 

The other witness was Visikara Dosi , a security officer 

nt Nausor i l\irport . On his way home after work he drov e 

his van along Visama Road shortly after 10 . 30 p . m . Ile 

said : 

"I I~ (dec.;e.:i~c<..1) w.:is w.:i.lking on my r ight 
sitle of Llie roac1 . I c_licJ noL l>ump him . 
Tll ere wa s nothing unusua l about the 
rnunner of his walking . " 

The learned trial Judge in his judgme nt mukes 

it c lear that he h ad well in his mind throughout that 

deceased h ad been drinking heavily . 

Counsel in his submission before thi s Court drew 

attention to '\llrious possibilities which may have caused 

o r contributed to what took place ; that deceased may 

have been so drunk that h e l ay down on the road , or may 

in his walk have been so unsteady that he lurched into 

the way of th e c ar . Lut as the learned trial Judge 

ri0h tly pointed out , the onus l ay on the respondent 

to establish that deceased had been negligent in such 

a way; and that that onus Ldd not been discharged by 
res[")ndent . With this f inding we agree . 

In the r esult we are satisfied that the learned 

trial Judge ' s finding that respondent ' s neglige nce was 

solely responsible for the death of d e ceased was fully 

justified on the evidence . Accordingly the cross- appeal 

is dismissed . 

ib 
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Turning now to the appeal itself , we note that the 

addi t j_onal sum s o ugh t by t he appel l ant is that rece ived ly 

the widow from the National Provident Fund , $3702 . In his 

arg·.:..uen t that there was no justification for t hat 

deduct.ion from the d amages to which the learned trial Judge 

found nppcllant was entitled, c ounsel r e lied on Section 36 

of the Fiji National Provident Fund Act , the r elativ e 

subsections of which read : 

" Payment o f spec i a l d eath benefit 

(1 ) On the death of a n entitl ed member after 
the 1 s t day of Janua ry , 1 971 , the amount 
standing to his credit in the Fund sha ll 
be increased by s uch proportion of the 
muximum sum as mny be prescr i bed in 
occordance with s ubsection (2) and the 
umoun t of s uch increase shall be paid 
from the gener al r e v enue s of the F und . 

(3) The amount payable under subsection (1) 
shall no t b e t,ken into cons ide ration 
in the assessment of c ompensation o r 
damages payable t o the depe ndents or 
beneficiari e s of the deceased member 
under t he provi s ions of the Compensation 
to Relutives Ac t . " 

In counsel ' s contention, " the amount payabl e under 

subsection l" is t he amount standing to deceased ' s cred it 

in the Fund plus the increase f rom the general revenue of 

t he Fund . Accordingly, in c ounse l ' s submission , 

no part o f suc h amount should b e taken into cons iderati on 

whe n d amages are ass essed . It is true that the wordi n g of 

Section 36 could have bee n s omewhat more clearly expressed . 

In Engf and the rule , before the passing of the Fatal 

Accidents Act 1959 , wa s that : 

"Every pecuniary advant age which t he 
d epende nt had rece ive d as a result of the 
dcceascd ' s death had to be deducted . " 

12 Halsbury , Fourth Edition, paragr aph 1150(ii) 

The Fatal Accidents Act p rovided tha t moneys r eceived from 

insurance policies , friendly societies , pensions and th. 

l ike , should not be deducted ; these are provision s 

somewha t similar to those in the Fiji National Provident 
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Fund l\.c t . Working on the snme principle , as we think we 

should do , we ::;hould ho l d that a l l moneys received by 

a p p e lln nt as a result of deceased ' s death s hould be 

deduc ted , except moneys that have c ome from such a 

socie t y or f u nd as those mentioned in the English Act . 

l\s we r e ad i t , s e ~~ion 36(3) provides tha t the 

add .;_ '..:.ionu 1 0:n-:::mnt ndd c d under subs ection 2 sh.:ill not be 

ta.l:;:cn into account in the assessment of damages unde r 

th~ Compcn~at ion to Relu.tives l\ct ; but it has not 

a ffe cte d the ordinary rule of law that any other benefit 

rec ~ i vcd h y d e p e nde nt as a result of deccased ' s death 

l;; llo u l cl be (_1 ~, I uc Led from Lile do.mag cs a.warded . l\pplying 

t hi s princ iple I lie amount r e ceived from deceas ed ' s 

conlri bution to the Fund , thus f o rms part of his estate , 

an1 could pro perly be deducted from damages awarded ; 

but t he incre ase calculated under subsection 2 should 

not b e t a ken into account . 

l\.t the h earing of the action in the Supreme 

Court no e vid ence was produced showing how the amount 

of $3702 was made u p between the two factors concerned . 

As it was necessary to ascertain t hese figures , cou nsel 

were consulte d , and they aJreed to apply to the o ff ices 

of the National Provident Fund for t he required 

informatio n. They encountered some difficulty i n the 

ma tte r and when final l y a reply was rec eived from the 

M~n ~g er of the Fund it wa s not entirely clear as to 

what h .:i.d been added from the general revenues o f the 

Fund in this cas e . Couns el could not r each a greemei:t 

on t h e point . On considerat ion we have decided to 

assess t h e increase f r om the gene ral revenues at the 

minimum s um prescribed in Section 9 of the Fiji National 

Provident Fund Act . This would mean tha t $1000 should 

not h ave been included in the s um of $ 37 02 deducted 

from the damages awarded. Accordingly we find t hat the 

amo~nt deducted from t he damage s found by the l earned ~ 

trial Judge should b e reduced by $1000 . The appeal 

the refore partly succeeds -~a total damages awarded in the 
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court below will be increased by $1000 to $21 , 533 . 

As to the costs : appellant has succeeded in 

part in the appeal and in toto on the cross- appeal . 

She is therefore e ntitled to some costs , which we fix 

at $50 plus disbursements to be paid by respondent to 

appellant . 

. .. -... , ... .. . ... ..... . .. . 
Judge of Appeal 
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Judge of Appeal 


