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Responclents 

'l1l1is io an appeal from nn order mo.cle in 

Chambers by the Ac ting Chief Justice on the 3rd November , 

1 981, tliomiesincr an applicn. tion by the appcll o.nt £or leave 

to appl y fo r an Or der of Certiorari . 

'l'l1crc upp<)..i.rG l;o have bean an cxtro.ordinnr,y 

c,mount of :procedural confusion in the . 3upr0me uourt . rhe 

appella nt ' s applico:tion wns mo.de by a u ocument headed 

]!lx Parte Motion - i n nccordo.ncc wi t;h the provisions of 

Order 53 of the Rules of the Snpre1.1e Court ( o.s repla ced 

by the Supreme Court (Amendment ) ltules 1981) wl1 ich in its 

new form brouGht i n the conc ept of the judicial review 
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in rel ation t o mandamus , prohibition and certiorari . It 

was supported by a Jtatement setti nG out the name and 

descri ption o f' the o.pplicr>..nt , the relief nou.:_;ht and l;~1c 

{_;ronrnl::i ; lt wuu al:-jo ~1J.-1ipo1·Letl by 8.n aCfiuavi t . 

'L1his wac in ~iccordanco Hith the r cquiremcn ts 

of Il\Jle 3 ( 1 ) o.f the Order wl1lch provides tha l; no np1>llcatlon 

for j u.tllcinl review ultull l ie rnac.k 1mlc:..;:J the leave of the 

Court has been obtained in o.ccordance with the ruJ.o . 

P..ulc 1 provides that o.1>plic:1 t :Lons for o rders of mu.ndmnuc , 

prohibitio n or ccrtj orar.i nl1nll be rnu.<le by viuy of an 

application :for ju<.licial review. 

Ilavin~ correc l;ly commencecl the proceedings 

e x yinrtc in Lh :Lc Hay :Lt cecnw th:i.t notice o f the application 

was c;iven to the Minis teJ: of La1Jour , Industrial Hel u.tions 

c.nd Irnrnicr:i !;ion and l;o l.llc At to l'ney- Uent;ral , and , uhile 

the motion woe lteaded Li:x l ·ar te 1 ol.ion , o.s we h a ve sto.ted , 

it wan dcccribc<.1 as o. Ho ticc o :C r:otion in the endorsement 

of the address f or service . 'dhen the matter came on for 

heari ncr , the reoponu.onts ( :L. o . the ,~ ttorncy-Ueneral o,nd 

the 1-iinistor ) were represented by fl·t·. Flower and the 

a ppell nnt by 1-ir . l';.iLel , ,-,ho both now o.:ppcar in thin Court . 

It will be convenient a t this staae to state 

the main facts ac put forv,ard in the Statement and af.fido.vi t 

o f the ::i,:ppellant . 

'J~hc o.ppcllan t; .-me born on lihe 14th ;Jep tcmbcr , 

1.939 in Australia . In 1969 she ,-,as admitted as Hember 

of the London !:~oyal ColleGc o.f ObGtetricG and •Jynaecolo {.'.:Y 

a nd obtuined u a old mcd:J,l . In 1980 she was e l ected ns 

L•'cllow o.f the Royal .Auo traliD.11 Colle[_{e of Obstetrics a nd 

':Jnaccology . .Prom Lho 6th iJcp tcmbe-r· , 1970 , she had been 

01111,loye<l by Lhe Governrncn t o C .."ij i a t the Colonia l 'Jar 

l-iemorial Hospital, Suva, in Lhe f oJ.10\·TinG positions : 
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( i) Clinic al 'P.u tor in Obstetr ics o.n<l 

Gynaecology between 6th of September 

1 970 upto June 1 97"3 t h en l a ter promoted 

to Senior Clinical '['utor . 

(ii) ils Senior (;linica l 'L'ut or om11loyed on loca l 

conditions frorn the 7 t h of uctober 1973 
the 6th of December 19'/6 . 

(i:Li) On r,amc condi tions a s a Consultant 

Obstetricia n/Gyna ecolo ~ist from the 18th 

of Harch 1 977 to t h e 18th rTarch 1 979. 

(iv) lle employed as Consu.J_ t ant Obstetrician/ 

U-ynaccologist on loca l conditions from 

the 14th o f Ma y 19 79 t o the 14th of Nay 

1 9D1 . 

to 

G'h e was further appointed tempora rily as a Senior Clinical 

~P.Lt tor ( Obs tetrics/Gynaecoloc;y) Fiji :Jchool of Medicin e in 

the Public Service with e f fect from the 9th October, 1981. 

On the 12th February , 1981, t he a ppellant, ..rh o 

states her intention of continuinG to r e side in ~i j i, 

applied for i iji citizenship ; ::..110 is a Commonwealth 

citizen and relied upon section 5 of the l•'ij i Ci tizcnship 

Act (Cap . 87 ~d. 1978) wh ich roads : 

"5 - ( 1 ) Subject to the p rovisions 1J f this 
section , the 1-Jinistcr may c ause any Commonwealth 
citizen, or l.lri ~i:::,h 1ir otected person, bcin~ a · 
person of full aee and capacity, to be re0 istered 
o.G u ci-Li1/."cn 01· l!'ij i upon m.:iking a pplice1.tion there­
for in the prescribed manner a nd satisfyinG the 
r-I inister -

(a) that h e is of GOOtl. ch,1.racter ; 

(b) thnt he has an a<lequo.te knowledge of 
the English l .;1..ng .tage or ,u1y other 
languag e current in Fiji and of the 
responsibili ties of a citizen of Fiji ; 
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(c) t hat he has lawfully resided in Fiji 
through out the period of seven years 
immedia tely p r eceding the date of h is 
application, during which period he 
has not been absent from ~iji for a 
period or periods amountine in all to 
more than eiehteen months ; 

(d) that he intends , if regis tered , to 
continue to reaide ~n Fij i . 

( 2) 'lhe ree is tration of a person under the 
provisiono of this s ection uho.11 not take effect 
until such per s on has renounced in the prescribed 
munner any o ther ci t i zennhip ·which he may possess 
and t a kes the prescribed oath or affirmation of 
a lleg iance . " 

By a letter dated the 14-th April , 1981 , the 

appellant wa s informed that he r application was not 

approved . ~.'he text is ao .follows : 

II 14 . '1-. 81 

Dr. I-Iary Elizabeth Schramm, 
Colonial War Memorial Hospital , 
SUVA . 

Dear Madam , 

I h ave been directed to refer to your 
application for reg istration 2s a Fij i Citi zen 
and regret to i nform you that the application 
has not been approved. 

Attached herewith are your c a ncell ed 
Australian l)assport Ho s . 11764926 and G586347 . 

Yours faithfully , 

SGd . A. Qera 

for J:>crmancnt Secreta ry for Labour , 
Industrial H.elntl ons and Immit;ration. 11 

'l1he relief sow~ht by the proceedinr:;s and t he 

e rounds relied upon a re se t out in the appellant ' s 

Stutement , as follows : 
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11 2 . The relief sou~ht is for Judj_cial Review : 

(a) for a declaration that t he applicant 
is elieible and/or is entitled to be 
rer;istered as a Ji'ij i Citizen under the 
Fiji Citi~enship Act , 1971 ; 

(b) fo~ an Order to remove into this 
Honourable Court the decision of Permanent 
Sccre tary f or Labour IndustriaJ. Relations 
and Immi[.;ration actinG for or on beha l f of 
the Minister :for Irnmie;ration and Labour; 

(c) a lternat ively for an Order requiring the 
lJermanent Secretary for Labour Indus tri::1.l 
Relations und Immigration actine for or 
on behalf o f the Minister f or I mmi e r ation 
and Labour to ree;ister the applicant as a 
Fij i Ci tj_ zen under the I!'ij i Citizenship 
Act, 1971. 

And that all necessary and consequentia l 
directions be tsivcn. 

3 . '.l.1he grounds upon which the said relief is 
sou.e;ht are : 

(a) '.rhe Permanent Secretary for Labour 
Industrial Relations a nd I mmigration 
acting for or on behalf of the I-iinister 
for ImmiGration and Labour was wrong in 
law in holding that t he applico.nt did not 
qualify to be reGistered as a Fiji Citizen 
under section 5 of the Fiji Citizenship Act 
1 971 1iaving regard to the facts set forth 
in the applicant ' s affidavit ; 

(b) '.I.1he said decision is wrong in that no 
reason has been given for r efusa l , having 
regard to the fact that the applicant 
submitted her application in the Prescribed 
f orm. 

( c) '1.'hat the 1J aid decision is wrong in l aws 
because once the Applicant had satisf ied 
a ll the requir ements mentioned in section 
5(1) (a) ( b) ·and (c) of t he Fiji Citi zenship 
Act 1 971 then the f-linintcr had no further 
discretion l eft in him but to allow 
registra.tion as J?i ji Citizen to the 
Applicant . 

In the premises the applicant i s entitled 
for a Judicial Heview of the said decision. 11 
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The present appeal is limited in scope by the 
nctture of the proceedinc;s in t he ~upreme Cour t . 1;/e have 

indicated that they were concerned with ivhether leave 

s 1•ould be Gi ven to make on a })plica l;ion for certiorari . 

All that h uppened at th e h eal'inG, :1.ccordine to the note 

of the learned Judg e , is that Hr . l •a tel supported the 

a pplication o.nd ca.id tl1 cy had complied wit h the re(}_uire­

mcnts . Mr . Flower relieu upon section 18 of the Fiji 

Citizenship Act . 'rho.t completed the n.r 0ument , wh ich , 

even alloHine; for the nbbreviation i ncidental to notes , 

could not be described a::, a lengthy one . •.rhe le; 'ned 

Jude;e dismissed t;he u11plication sayin[!; - "Cour t h a s no 

jurisdiction to review i-i n i::; t e r ' s a c Lion in view o f· 

section (omitted but o.i:.;1·eed Lo be 1 3 ) of the J?iji 

Citizenship Act . " 

It seems obvious Lhat !.he }JL.rtico and the 

Court were trcatin0 t h e m,J.tter a s i f leave to make the 

o.pplic o.tion had alrev.dy b e en {,;iven . 0.:111i s ,·10.s not so , 

and there uns no juric;clic t i,)n to proceed ,-1i thout it. 

Neverthelc::;s the a.hove Order wa s mu.de and the present 

nppeul h a s ensued . 

Sec tion 10 o f the Fiji CiLizenship Act is 

a s follows 

"1 0 . The Linister shall not b e required to 
ac□iCTn any reo.son for the Grant or re:rusal of 
any applicati·• . under tl1is .. \ct the d 1..:<..;ision on 
which is at hiG discretion; a nd the decision. 
of the Ivlinister on any s uch application shn.11 
not be subject to any :.1ppeal or r eview in o.:ny 
court ." 

If tllis section applies with full force the 

J.c u rned Judge we.a c lea rly rieht in his decision. There 

,iou lll be no point in . ;ivin[; l e2.vc to con teat the mntter 

further. '.L'he arounds of appeal put Iorwa rcl cho.llont:;e 

it o.o follOi-1S 



- 7 -

11 1 . That the leu.rned Tri a l Jud0 e erre d in 
law and in fa.ct : 

(a) In holdin~5 th~~t h e had n o jurisdiction 
to hc8.l~ the applic::1. l;:Lon due to section 
1 8 o f the "'ij i Ci ti7.enshi p Act . 

(b) In riold.i. nc; thfLt t;l1e Einister had a 
<liGc retion even t;ho uc;h if His Lord cliip 
had jurisd iction to hea r such a J)plica­
tion . 11 

We ,.,ill dea l :Ci:!'st wi th Ground 1 ( b) . The 

arr5wnent is that in the circwnsto.nce s the Minister had 

no dirJcretion but was compelle<l to (,Tant the application , 

because the appello.nt in her a-ffiduvi t ha.d shm·rn that 

she had complied Hith all the requirements of par agraphs 

(a ), (b), (c) c:.nd ( d ) of the section . ',le d o not aaree 

with t h is submi::.;:-.;ion . Juclt m: LL t 1.:rG a:.; length o .f l :1.w ful 

reside nce ma y be capable o f beinG put beyond d oubt , bu t 

the Minister rnust be catL3fied nu to knowledg e of the 

r ecpon3ibili t i es of a c itizen o f l•'ij i , o f intention to 

remo.in in .'.!'i j i and o .f 0oocl ch.:1.r a cter any o f whi ch can 

i nvolve discretion . Al s o we thinl: that ,-,hen section 18 

says " the de cis ion on 1·1h ich i n at hi s d i scretion II it is 

considering n. type o .f a1>11licatj_on , a t ype i n -c·rh ich he i s 

enabled t o say yes or no r a thcr tha.n types to 1-ih.ich he 

r:m.st sa.y yes , or t1u.s t; nay no , if certai n :facts a re 

:proved . ·:t'his ground o f LJ.1ipc::1l :Calle . 

Ground 1 (a) i s a differtmt ma!:itc r . Section 18 

is what iG called an 11 oustcr" clnu::;e . :le d o not need· to 

r;o in Lo the law in dctn.i l hut wiJ_l rrno t e f rom tho judr~mcnt 

o f the l >r i vy _Co vncil i n A~ t o rney-Gene:ra.l v . lly ;-,i.n [f 989._7 
,·, .c . r/HJ , 7 30 , us it H 3.G conc crnerl wi th o.n ouster cl".?.tu:::e 

i n the same terms (section 16 of the Do.humus flationa lity 

Act , 197, ) ns the Fi j i nection 1 0 . Tite ir Lor Qsh i ps snid 
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"It is by now 1-1eJl- estublished la.H that to come 
within the prohibi t ion of appeal or review by 
a n ouster clause of Lhis type , the deci~ion 
must be one ,-,hich the declsion- ma.king authority , 
w1der this ~\ct the Minister , had jurisdiction to 
make . If in purportinG to mo.kc it he has gone 
out3idc his j uri□tlicLion , it ia ultra vires u nd 
is not a ' decislon ' under l;he Act . The Supr eme 
Court , in the exercise of i l:G supervioory j uris­
diction over inferior trilnmc.ls , which include 
executive ou~ioritics cxcrci oine ~ua□i-judicinl 
p owcro , 11.iy , in upyropri ate proceedin~s , cit:1er 
set it a.side or decla re i l; to be o. nullity : 
Anisminic Ltd . v . l"ore i n Com ensa tion Commission 

1 96° 2 A . C • 1 47 . 

It has long been nettled l aw that a decision 
a ffecting the legal ric;hts o f an individual which 
is arrived o.t by a procedure which offends agai nst 
the principles of no.turo.l justice is outside t he 
juriodiction o f the decision- making aut hority . 
As Lord Selborne s a i d as lone ago as 1885 in 
S a ckman v . I1lmnstcad District Board of \forks 
(1 085 10 App . Cas . 229 , 240 : ' TI1er e would b e 
no decision withi n the meani nc of the statute 
if l;J1cre were anythinc; . . . . . . . • done contrar y 
to the essence of justice . ' ::lee a lso ilidge v . 
Dal dwin {19G1} A. C. 40. 

'l'heir Lord chips , in af_:reemcnt with o.11 the 
j uclc;es in the courts below , would therefore 
conclude that the ouster clause in section 16 o.r 
'!'he Duhamas Nationality .\ct 1973 does not prevent 
the court from inquiring into the validity of the 
Hinistcr 1 s decis ion on the crround that it was ma.de 
without jurisdiction a.nd is ultra vires . 11 

Whether these principles arc relevan t in the 

present circwns to.nces depend□ fi r st upon whether this i o 
a c ase in which natur al j ustice must be observed . 'l'his 

is not a matter to be dccid.ed a t this stage in t his C6urt . 

It involve s questions o f f nct and law a nd mu::;t in the 
fi r st instance b e decided by the Guprcme Court . 

Secondly th ere i .3 the question of fact whether 

a ny departure f rom the p r i.nci ples of nat ural j ustice 

a ctually occurred in this case . 'l1ha.t aBain i s a ma ttcr 

which ca n only be decided by the Supreme Court aft er all 

relevant facts huve been put before it . While there was 
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some discussion as to the facts a.t the h earing of the 

appeal before this Court they remain entirely a matter 

for the Supreme Court and it is not for us to attempt 

to make findings upon them. It should have been for 

the learned Judge to consider these questions , had 

counsel brouGht them to his attention , in order to 

enable him to come to a pro-p er decislon as to the effect 

and a pplicability of sec tion 18 o f the Fiji Citizenship 

Act . 

In these circumstances the question is wha t 

order this Court s h ould make . In the absence of an 
order givine; leave under Order 53 the proceedings Here 

ineffectual to determine whether any judicial review 

should take pla ce . Justice, we t h ink , requires that a n 

opportunity of remedyinG this de f ect should be accorded 

and for that purpose the matter must be remitted to the 

Supreme Court. While we desire to avoid multiplicity 

of proceedines , we doubt if we have power to dispense 
with the obtaining of leave . 'rhe applications could 

nevertheless be heard togeth er , if desired, a nd we t rus t 

that the order we propose to make will f a cilitate t hat 

end . 

The appeal is allowed to the f ollowing extent . 

The judgment in the Supreme Court is set aside and the 

applica tion is remitted t o the Supreme Court for re­

hcarin~ ab ini tio on the basis thnt the applica.tions 

for leave an,, +-or judicj_al review be heard toge t h er. 

11h e appellant will have liber ty to f ile further 

af£itla v~ts within 30 days o f the delivery of this 

j udgment and the respondentn also h ave leave (if desired) 

to file a:ffidavi ts wi tl:.in th e like period of 30 days or 

with in 1 5 days from the cJ.eli very of D.ny o,ffidavi t by the 

3,1.iJJellant. Liberty to a ll po.rties to a pply t o a J udge 

o f the 3uprcme Court . 
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There will be no order for costs on this 
~preal . 

. .. ..... .. ..... ... ... .. ... . 
Vice President 

........ ......... .. ... . ... . 
Judt;e of .Appoal 

··· ·- ~ ·-··· 
Juclee of Ap 


