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111.e appellant (as pla intiff) brou~ht an a ction 

in the Supreme Court a.ca.inst the fi rst recpor..dent ( a s 

first defenda n t) and the second re s pondent, to whi ch we 

will refer hereafter as "th e Boa r d ", ( a s second de fendant). 

'l1he Board. had iss ued to th_e appellant and the f irst · 

respondent respectively°, documents provisionall y approving 

their applications t o lea.s e areas of native land y1h icil had 

in the past b een owned by the Colonia l Su.e.;ar Refining 

Company Limited and let OT lea sed by it to t enEillts . I n 

co urse of time t h e Doard ucquired the l and in ques tion 
' . 

from the C. S . R. Co . and it is not in di spute that the 

policy o f the Board was t o Grant new tenancies to the 
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former tenon to of the C . '.3 . :L. Co . or tllcir suc cessors. 
1l'he appellant had JJurchas ed one such plot fr om a former 
c.s. n. Co . tenant named ;:3uruj l1a l, the plot b8aring the 
c.; . s .n. Co. description ,3:..nreni No .1 Fo.rm No . 540 . 'l'he 

first reGpond ent had cucccou.cu hel' huoband in rcrnpec t 

o:f o. similar and adjacent plot numl iered J?o.rm 551 . 

In ~lie rcopcc L:i.vc provi:-; :Lonu.1 approval no Liccs 

. from the Board the land 'l·ia s describecl as Saweni c/u 540 

and Saweni C/N 551 and the estimated area was shown as 
"subject to survey". '_rhe dispute, the subject of the 

present proceedings, u.ro :=:ie in the course of the attempt 

to · fix the boundaries of the land as between the appellant 

and the first respondent. 'l1he learned Judge's endeavour , 

in the Supreme Court to resolve the mat ter is challenGed 
by the appellant, but there is no cross appeal . 

We will try to indicate roughly only suff icient 

of the physical position o :f the land to enable the 

judc;ments to be understood. Into the nppellant 's plot 
540 juts a ridge of hie;her land unsuitable for cultivation. 

It emerges from the firs-t respondent's plot 551 and could 
be described as o.. peninsula jutting from plot 551 into 

plot 540 ; we do not , however , wish to be misunderstood . 

on this, as at least at times the appellant has claimed 
that the whole of this r id.n-e is part of plot 540 a nd ·the 

first respondent that it is part of plot 551. 

On an e:xhibi t referred to by the learned Jud[{e 

as E:x .5 (but called ~:x .4 in the record presented to this 

Court) is a plan showing a division of the "ridge" a rea 

into three parts . 1'he one adjoining or closest to plot 
551 we will co.11 area C; the first respondent ha~ a 

house on it. '11he next part we will call a rea B; the 

appellant has a buildine; on it (apparently some kind 

of store), and it lies between area C and area A. 

Area A forms what the le2.rn t~d ,JudGe called the tip of 
' 

the peninsula ; on this o.r ea a house was built for onEl 
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Ram Kissun who married the first respondent's daughter. 

We were informed from the Dar ·that there is no legal 
rieht of way connectinc; a rea C 3.nd a rea A. 

In his j udem.cnt the learned Jt1.dge said 

"What t h e pla intiff has asked for is: 

a) an injunction restra ining NL'l'B from 
re~isterin g ony survey plans or other 
lega l doc1.,1111ents no tha·~ the disputed 
a rea of l anct is leased to t h e first 
defendr::.nt ;Jukhro. j i ; 

b) an order that the plaintiff is rightly 
entitled t o the disputed area of land 
as part o f the land leased to him 
under his approval notice. 

The difficulty with this pleading is that 
it refers to the 'disputed area of land' 
without def ininc; exactly what piece of l a nd 
is meant." 

The reference to the defect in the pleadings is justified , 

t houeh in interlocutory proceeding s the appella n~ swore 

an affidavit in which he referred to it as being one 
quarter acre and in the context must have meant the 

portion occupied by Ram YJ_ ssun i.e. a rea A. At least 

t hat appears to us to be the position at the present 

time as the lear~ed Judge's order in the judgment under 

appeal was as follows : 

"That NLTB be restrained from taking any 
steps to give title to the first defendant · 
of any l and except as surveyed in Ex . D5." 

That , as we understand it, 1rnrmi ts a lea se to the first 

respondent of area C ~nd a rea A, but not the interveninG 

a rea B. 11here is no cross appeal aGainst this order and 

I-1r . I<han, for the o.ppe~.lan I; , has not addressed any 

argwnent to this Court t hat the first respondent should 

not retain area C. '.l.~1at leaves only • area A. 
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Mr . Illian confined his submissions to matters 

of fact and made no reference to his grounds of appeal 
as filed. 

We come to the f a cts as found by the learned 

Judge. He made reference to the difficulty that the 

C,S.R. Co. maps, though accurate in many ways, were no 

basis :for on accurate survey, and the very practical., 
' perhaps the only workable policy adopted, was to get the 

adjoining land owners together on site and work out an 
acceptable boundary on the basis of existing occupation 

and use. The acceptable boundary was then peg ged and 
ultimately to be included in a registerable survey plan. 

There was a conflict -of evidence . 'fue Judge 
rejected the first respondent's testimony that she 

seriously believed the whole ridge was hers and found 

she was always prepared to settle for the portion on 

which her house was built. He accepted that Suruj Pal 

(appellant's predecessor in title) considered the land 

to be his, or as land over which he had some form of 

control - that the building of houses and stores was a 
neighbourly gesture. 11'his finding of course is a long 

way from a finding that the appellant had any actual or 

legal interest in the land. 

The Judge next referred to proceedings brought 

by the appellant in the Ma 0istrate's Court against 
Ilam Kissun (there were no other parties) to have him 

removed from the part he was occupying (which would. be 

area A). The action was settled - Ram Kissun agreed 'to 

move out (after about 6 months) and in a supplementary 

agreement signed additionally by the first respondent 

it was agreed that Rarn Kissun could rebuild his house 
within the land occupied by her and near her house site. 
1n1c appellant o..c;reed to forego "a sma ll portion of hi's 

land 11 • 
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At some stage, it is not clear when, there 

came to light an old c.s. n. Co. map which, as the Judge 
found, revealed the isola ted portion of land as marginal 

plot 1/29 and the old C. S. H. Co . ree ister showed it to be 

allocated to the first respondent. It is shown in her 

name in juxtaposition to plot 551. From our own 

observation of tho copy provided it is no t possible to , 

say how :far the lot extends but tho:t is not material o..s . 

we are , as stated above , only concerned wit~ area A. 

\·Je come to the fi ndinGS concerning 
r, r . Bdmund Chang's evidence, a surveyor employed a t the 

relevant times by the Boa rd . He described himself a s 
agent of the Boa rd but did not claim to be able t o make 

, final decisions on their behalf. Acting on the principles 

we have mentioned a bove he first put the dividing boundary 

line somewhere between the :firs t reopondent's house 

(on area C) a nd the appellant's store (on a rea E ) - under 
' that survey area A would be in the appellant ' s plot. It 

wa s held that app ellant a nd first respondent both agreed 

to t his. 

The Board then refused to accept the boundary 

and the terms of settlement of the a c ·t-ion. One of the 

Boa rd's reasons was that Mr . Chang had believed that 

Ram Kissun was a s quatter on a rea A and the agreement wa s 

on thB.t basis. '11he Boa rd was not of course a pa rty to the 

utZreement. Mr . Chang was instructed to do another survey 

excluding the "disputed" a rea from the appellant's farm. 

He interpreted that as meaning t hat all the peninsula.was 
to be given to plot 551 nnd only the portion in the middle 

(a s we understand tha t - a rea B) was t o go t o plot 540 . 

The result is as shown in gx . D5. 

rely on 

facts. 

'.~e Judge held that the appellant could not 

the first survey as it was not ba sed on a ll the 

We agree. Even if it could be so.id in any event 
that it would have been binding on the Board (as t o which 
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we express no opinion) it could not be, in the light of 

the misapprehension that Rum Kissun was a squat ter. 

There is a lso no ground upon which the settlement in the 

l-iac;i strate 's Court could bj_nd t he Doard . 

Mr . Illian in argument called at tention t o the 

fact that the · Board had been lccpt informed about the 

a c t ion ac;ainst Ham IG.ssun , that protests had been made 

to Mr . Chang about any re-survey, and to the Bo ard . 'i'he 

evidence of Sefan~ia Finau was relied upon: he said he· 

went to see the mana8er of the Doard ond the manager 

said the c ase waG still in the Court a nd i t was f or the 

Court to decide. It was s o u _sht t o el0vate this evidence 
into an undertakine that the J3oard uould abide by the 

event of t he Ma&istra te' fJ Court cas e as to the l and 
occupied by Ram Kissun ( a:r-ea A) . That would be to put 

t oo much weiGht upon a simpJ.e statement of intention , 

particularly when it is remembered that H.am Kissun was 

not in a p osition t o make admissions on behalf o f o r 

b j_nding on the Board : furthermore h e settled the case 

under a misapprehension. 'l.'h ere is nothing here to 

support a plea of eatoppel, even if one bad been made . ' 

Mr . Ehan was ·invite d by thG Court t o state 

the legal bas;i..s of his cla im . He said that it was not 

an ordina ry case of an npproval by the Board but a cas e 

in whi ch the land had been· occupied , used and delineated 
a n d the Board was oblic;cd t o co r., rilete t he Appr oval Not ice 

by providing the same farm with the s ame boundaries; that 
·what the parties regarded as being their boundaries 1s 

evidence of where they shoulcl be . 

':le think that this arr;umcnt may confuse. the 

Board ' s policy r-.. nd prac tic0 with its leeal oblic ations 

uncler the Approval Not ices , though such a question may 
hing e upon factors which 2.re not befo .,...:" this Co urt ; but 

in any e · .... nt the ovidoncc o f t he p o.rtie □ as to boundaries 

c annot be recarded as t:he only evidence or necessarily 

the best evidence. In tbe present caso the Ju.dee 
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a ccept_ed document a ry evidence o.nd \·ms justified in so 
' ' 

doing . 

We share the reBret expra□ sed by th e learned 

Judge in the Supr0me Court that this matter could not be 

resolve'd by settlement . 1'h e result isolates a rea A 

without 1iroper u.ccoss vJh ich is obviousl y undesirable . 

~c consider thuL wiU1 ·t h o Uo a1~ •u co- 01eration the 

matter would not be i ncapa ble ol s olu tion. 

The appeal is dicmis s ed with co sts , to b e 

taxed i f not a g reed. 

. . . . . . . . . . . . . . . . . . . . . . . . . . 
Vi ce President 
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