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Gould V .P . ,, 

REASONS FOR JUDGMEN'.1.' AND 
ORDER AS TO COSTS 

Respondent 

The ·appell ant company brought an action 
against the respondent in the Supreme Court of Fiji, 

cl aiming a declaration that a Bill of Sale dated the 
30th May , 1978, and reeistered under the Compa.11ies· 
Ordinance (Cap . 216 - 1967) as a mortgage or charge 
under No . 3048/1 , was void and unenforceable, and 

seeking an order setting it aside . '11he claim was 

resisted and on the 27th Nay , 1981 , the learned Judge 
in the Supreme Cou:r-t gave judgment. dismissing the • 

action with costs. The appellant company brought the 

present appeal to this Court and on the 11th Narch , 
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1982 , we dismissed the appeal. We now give our reasons 

and at the same time will deal with the question of 
costs , upon which counsel made some submissions. 

There is no need to . set out the facts save 
in the barest outline. 'the instrument securing the 

moneys owine by the appellant to the respondent is 
heuded "Bill or Sale" a111.l wo will ~o refer to it. lt 

was expressed to be c;iven over certain motor vehicles 
which had been sold by the respondent to tho appellant. 
The action arose , according to the judgment in the court 

below, out of a demand by the respondent for the payment 
of the bal ance of moneys owinc; (then some $32 , 881 . 80) 

and the contemplated seizure of the vehicles. The 

Bill of Sale was not registered under the Bi l ls of Sale 
Act (Cap. 225) . 

A number of matters which had been relied 

upon in the Supreme Court were dealt with by the learned 

J·udee. We will do no more than mention them as they are 

overshadowed by his final finding . 

It was argued that the Bill o±' Sale contravened 

section 10 of the Bills of Sale Act in that it did not 
describe the chattels in a Schedule . '.fu.e learned JudBe 

did not consider the absence of a Schedule contravened 

section 10. It is to be noted that the earli er 

enactments in Eneland , though they ma,_y form a basis 

for the Fiji l cCTislation, a re not in force in Fiji. 
'.rhe next matter was an allegation that the Bill of · 

8al e di d not set forth the consideration accurately , 

thus, by virtue of section 7 of the Dills of Sale Act 
rendering the Bill of Sale fraudulent and void. · The 

argument on this , was based the fact that part of 
the purcl'rnse price o f the said vehicles was satisfied 

by the appellant having undertake.n liability under a 

prior Bill of Sale given by the respondent to Shreedhar 

Motors Limited . 'J~is wa s coupled with an argument that 
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the use of the phrase "now due and owing" was incorrect 

as it was claimed that the money was owing but not "now 

due ". We do not deem it necessary to discuss this 
matter; the learned Judge was of opinion that the 

consideration was sufficiently stated and was not in 

any event satisfied that the money was not "now due 
and owing". 

We now proceed to the final finding of the 
l earned Judge . The effect of it i.s that the Bills of 

Sale Act does not apply to the Dill of Sale i n q_uestion. 
If tllat is so the appellant is unable to rely upon any 
of the .arguments put forward by him and mentioned above . 
1rhe first is based upon section 10 of the Act and those 
relating to the statement of consideration depend on 

section 7. The appellant, the granter of the Bill of . 
Sale, is, of course, an incorporated company , and the 
learned Judge said : 

" A Bill of Sale given by an incorporated 
company over its property is not a bill of sale 
to which the provisions of the Bills of Sale Act 
appl y. It is registered as a charge under the 
Companies Act. 

Clause 2 of the Bills of Sale Act states : 

' This Ordinance shaJ.l apply to every bill 
of sale whereby the holder or grantee has 
power, either with or without notice, at 
any time to seize or take possession of 
any personal che.ttels comprised in or 
made subject to such bill of sale.' 

'Personal chattels' is defined in clause 3 at. 
some len:g:th. Ignoring the irrelevant portions 
o:f the definition : ' personal chattels ' means -
goods •.. ..••••• but does not; include chattels, 
interests in .•.•••• the capital or property of 

-incorpora ted or joint stock companies ••• • •••• • " 

We pause here t o Gay that there has been a 

slight slip in the making of the abbreviation just 

quoted . It would be better as follows : 
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11 ' Personal cha ttels' means goods •.• • but 
does not include • • • • .•• shares or interest 
• • • . • • . in the ca1Ji tal or property of 
incorporated or joint stock companies • •• .• " 

The difference is not ma terial. 11he jude mc:mt continues -

11 '.rhe l egislature has expressly excluded 
a Dill of Sale u ver chattels owned by an 
incorpora ted co1111iun.v J.'rom t;ho opera tion o~ 
the Act by the definition of ' personal 
clw:ttels '. \-/hiJ.e the pla intiff ' s Bill of 
Sale does confer power on the defendant to 
seize or take poss ession o.f the plaintiff's 
personal chattels referred t o in the Bill 
of Sale, they are no t ' personal chattels ' 
as defined by the Act . 

The fact that the Bill of Sale in question 
was not registered under the Bills of Sale Act 
shoul d have al erted co1.msel . If the Bill s of 
Sale Act had application , by virtue of section 
7 the Hill ,y f Sale would have been deemed 
' fraudulent and void ' for want of registration 
and the defendant would have had no defence to 
a claim that the Bill of Sale was not a cha r ge 
on the chattels." 

For completeness we set out here subsection 

(1) and subsection (2)(c) of the Companies Act (Cap. 216 -

1967) under which the Bill of Sal e was in fact registered 
as a mor tgage or charge -

."79 ( 1 ) Subject to the provisions of this Part 
of this Ordi nance, every cha rge created after 
the fixed dat e by a company register ed in Fiji 
and being a charg e to which this section applies 
shall , so :far as any security on the c ompany '.s 
property or under·taking is conferred thereby, be 
vo i d against the liquidator a nd any creditor of 
the company , unless the prescribed particulars 
of the charge , toGether with the instrument , if 
any , by which t h e charee is created or evidenced , 
or a c opy thereof verifled in the prescribed 
manner are delivered to or received by ·the 
registrar for registration in manner required 
by this Ordinance within forty- two days after 
the date of i ts creation, but without prejudice 
to any contract or obligation for repayment of 
the money there1iy secured, and when a charge 
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becomes void under this sec tion the money 
secured t hereby shall immediately become 
payable . 

(2) This section a pplies t o the f ollowin g 
charges : 

(a) 
(b) 

(c) 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
a. charge created o r evi denced by an 
instrtunent which , if executed by an 
individual, would require r egistra ­
tion a!'J a b :Lll of sale ; 11 

Ivir . l\.shilc Ali, for the appellant , though he 

appeared to be in a state of s ome confusion as to th e 

resul t of this f indinc by the learned Judge , did not 

seek in ter ms to say it was wronc;. It is in accorda nce 

with En glish law where ·the definition of "personal 

ch:.1tt0ls" :i. s ·the snme - see 4 Halsbury ' s L aws of Enc;la nd 

(4th ;~dn) , paragraphs 637 a n ll 644 : see also Palmers 

Company Law Vol . I (22nd Edn) para .z r aph 44-05 (quoting 

Re S1~~rndard Ma.nu f a cturinG Co . [f s9l7 1 Ch. 627) where 

it is also stated that the rea son why such transa.ctions 

do not require rec;istr c:i:tion is that the Comp<.lnies Acts 

provide separate machinery . 

l'lr. Ali s ought to base an argwnent upon the 

Registration Act (Cap. 224 - 1978) . '11hat is a n Act 

w11ich provides that all deeds made in Fiji may be 
.. 

re~istered, either for publication, preservation or 

execution. Mr. Ali relied on Par t I V of the Act which 

comprises sections 21 - 23 , 1.rhey read ; 

11 21 • All bill s of sa.le of personal chattels 
shall be filed and r e.:J;istered by the H.e c;ist_rar 
under this Act . 

22. 'Phe ,w :dstr~r shall continue the present 
r egister booi~ a nd shal l make arnl thorea:fter 
k eep o.n index thereto wh ich sha ll contain a 
rofcrencc to euclt bill o .f mile us filed . 

2:-;5 . '!'he He,gistrar in rc.:sistering bills of 
sale shal l d o so in conformity with t he 
provisions o f the Dills of Sale Ji.ct." 
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'.rh 8 "Ree;istrar" means l;he negistrar of Deeds a s it 
does a lso in the Bills of :Jale Act . 

Mr. Ali's submiss ion i s th_"a t failure to 

recis ter under t he i::et;istr u tion .:\.ct, ,in t he li["',ht of 
the manda tory wordinc of section 21, r enders the whole 

transaction incomplete a nd unenforceab].e at l aw. 'l'he 

Act conta ins no such provision. I n our opinion, as a 
matter of construction Part I V refers to Bills of Sale 
registerable under the Dills of Sale Act . '11his is 
because of the ref erence to personal chattels in 
section 21 read in conjw,ction wit h t h e provis_ions of· 
section 23 which toc;ether indica te the Bills of Sale 
the legislature had in mind . 'fhe only other relevar..t 

legislative reference is t he Bills of Sa le Act itself, 
ahd by virtue of the def inition of personal cha ttels 

the present document is not a Bill of Sale within its 

terms . We think it is inescapable that the intention 
of t 1

~ ." words "of personal chattels" in section 2 1 , 

makes it c l ear that the reference is to the documents 
comprised in scc~ion 2 of the Bills of Sale Act i . e . 
bills of sale • • •• •• . •. ..• . . of personal chattels, as 

defined in that Act . 

In our opinion the Bill of Sale in' question 

bere , though ';apable of registration under the 

Reeistration Act by virtue of section 2 thereof, was 

not within the provisions of s e ction 21. Even if it 

had been, we would not have accepted IS:r . Ali I s 

suggestion (it was hardly more) that any of the 
provisions of the Bill s of Sale ilct were consequent ly' 

implied therein. It follows from what we have said 

that we arc satisfied that the lec.rned Judee was . 
correct in his view t hat the Bill of 8a le wa s not 

subject to the provisions of the Bills of Sale Act . 

For these reasons we dismi s sed t he appeal . 

Counsel addressed the Court on costs . Mr. Kapadia made 

a pa rticularl y vigorous submission calling fo r increased 
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cos ts on tho c;round tll::1 t; Lho proceod.in[~S were oo 

unmeritorious th~J.;, t h 0y :-uncunted to an a buse of the 

process o.f the Court . Appc:J.ls were increa singly 

bein~ used as a means of clclay. If that is so we 

na turally deplore it and will do what we cnn to 

check it : we are not however nble to suy thnt it is 
m: Lnlfc:Jtly ::::o j_n !;hie ca::.:o . 

It is perhaps unfortunate that the hatur<~ 

of the law concerning Bills of Sale is s uch a s to 

.render what mi ght be called technica l defences 

numerous and they a re o ctcn resorted to . 'l'hat docs 

not mean t h at they a re necessarily frivolous and 

indeed they often invoJ.ve questions of difficulty . 

In the p rese.nt case, we a re not inclined to 

depart from our usuai rule t hat tho cos ts follow the 

event and are to be assessed in the usual way by the 

Rec;istrar . 

tie therefore add to o ur order dismissine 

the appeal, that it is dismissed with costs . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Vice Precident 

..... .. ..... ....... ... ..... 


