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The appellant was convicted by the Supreme 
Court of Fiji of the o f fence of larceny in a dwelling 
house; and sentenced to a sus pended term of imprison
ment and a fine. 'I.1he t heft was alleged to have 
occurred on the 19th December , 1979 , but proceedings 
did not comrr.ence until some time later and the 
conviction was on the 19th October , 1981. The trial 

, took pl a ce b efore the learned Chief Justice and two 
assessors , both of the latter expressing the opinion 

t h at the appellant wa s guilty. The appeal being 
largely dependent on questions of fact requires the 
leave of this Court under section 21 (b) of the 
Court of Appeal Act ( Cap . 12 - "&l . 1978) and we have 

accordingly treated t he application as the appeal. 
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It will be necessary to summarize the main 

facts and evidence relied upon by the prosecution. 
No evidence was called by the defence . 

The articles a llegedly stolen were described 
in the Information as one crold chain and a pendant 

valued at $400 the prop erty o:f Daya \·Tati. Ia.ya Wati 
was the wife of Bharat Sineh and it wa s from their 
house t hat the theft i s said to have occurred . 'fue 
appellant was a friend of the family, living just 

across the street from their house . On the 19th 
December, 1"979, the date given by Daya Wati , she went 
to Daya Wati ' s house at her invitation, to help with 

house cleaning preparations for the wedding of Daya Wati's 
daughter , Heena , which wedding had actually been arra.need 
by the appellant. Reena herself said she worked in the 
kitchen that day , and confirmed that the appellant a nd 

one Vidya Lal , whose evidence will be referred to below, 
came to help clean the house . 

Daya \·/ati gave evidence that during the morning 

she went out t o do some shopping, leaving the others 

working. On her return she took off her pendant and 

chain, put them in her brown purse , and left it on the 

bed in her bedroom. Later she saw the appellant go away 
to get another brush - she was away for 1 5- 30 minutes. 

Daya Wati did not miss h er purse for some days - she 
reported the loss to her husband and according to his 

deposition (he has since died) he r eported i t to the 
police on the 23rd December . Daya \'/ati went to the 

a ccused and asked about the purse and pendant and the 
appellant said she did not see the pendant and chain 

but only the purse . ·J.he appell ant told her not to worry 

because she would buy her a new one. She found wha t is 

described as "an empty purse " in a wooden box in another 

room - the record of the trial does not ma lce it clear 

whether it was the purse in question, though it was 

apparently accepted as such by Judge and counsel. 
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Vidya Lal, a labourer who lmew Bharat Sine h 

and his wife , eave evidence that on a certain date he 

r.-,as called to the house to help with some work: . He 

vras vague about the da tc but h e worked in conjunction 
with the appellant . lle was dismantling a bed when he 

saw the appellant pick up a purse from a bed and put 
i t in her blous e .. He <lid not speak to her about it . 

Before the wedding, t o whj_ch he was invited , he was 

asked about the purse flnd t old Daya 1;fati he hnd seen 

the appellant take it . Ile had not asked the appellant 

about it at the time because he dicl not lmow whose 

pur se it was . 

The dauehter , Reena , who put the date of h er 
marr iage as the 5th January , 1980, sai d that the appellant 

had not asked her t o pick up a purse , and when counsel 
for the appellant put it to her in cross- examination 

that the appellant had showed her a purse , said sh e had 

not even mentioned n. :purse . 

We come now to evidence concerning t h e identi

fication of Bxhi bit 2 , n pend.ant ref erred to as a e old 

pendant. It was shovm to Daya 1:/ati a.nd she identified 

it as her property (thoueh not a chain that was included 

in the sam0 exhibit) from her t eeth marks Hhich were 

visible upon it . She had bout~~ht it for abo ut $400. 

She had di scovered it at 3ungold Jewellery shop in 

Suva, about three mon Llia uf ter the incident in question . 

'l'he owner , :3uresll .ro,:i a , told her he got it f rom 

Singapore . 

Asilika Lili sai d she had at an earlier date 

been the o.ppel lant ' s housegirl for a bout six months . 

She described BOing with the appel lant and another girl , 

Liku, abo11 t January 1 980 , to the Suneold Jewellery, a nd 

a transaction \•Thereby t he appel lant handed over articles 

of jewell ery includine a 0 old chain and a. c old pendant , 

in exchanBe for one man ' s Gold rinCT and one woman ' s 

gold ring . 1110 the court this witness said she went t o 
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Reena's weddin~ and the visit to Sungold Jewellers 

was about two weeks l a ter than that . She also testified 

that the o.p:pellan-t owned a lot o:f property and j.ewellcry. 

'fhe prosecution also called Suresh Jogia , the 

manager of Sungold Jewellery , deaJ.ers in various precious 

stones and also buyers o f ::;econd hand jewellery. He 
remembered hnvinc seen the ,:.q.11'ell.an t before , most 
probably in his shop . He confirmed that Duya \vati had 
come in o.nd enquired about a penn.nnt and chain in his 
shop . Later the police had come and Daya \·/ati identified 

the pendant - but not the chain. :l'he police took both. 
Suresh Jogia said that they made a record of those who 
sold them second hand jewell ery . He said a lso that the 
pendant would cost $ 120 . In cross- examination this 
witness said he had bought the pendant from a jeweller 

in Ba, who was selline h i s stock. TI1e jeweller, 

Mr. Mae;nnlal Jiwa , had nince died . '.rhe pen<lDnt in 

question was about 2 or 3 yea rs old . This witness 

told the court that the police had. taken (and later 

returned) all his invoices but found no record of the 

transaction relatine to the appell ant. Also that it 
was possible that Daya Wati was right because somebody 
could have sold the pendant to Ivlr . Jiwa ; as to the 

marks on it they could have been caused by teeth or by 

anything that pressed on it. 

For completeness we should add that a statement 

made t o the police by the appellant was put in evidence , 
in which she agreed l;liat it t-ras true that she had seen 

a brown purse on the hed on the day in question 
(described as the 19th December 1979) but denied that 

she had picked it up. She told Heena to pick it up . 
Vidya Lal was l yinc; when he said she put it in her bra. 

The first two grounds of appeal read as 

· follows 
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11_1 _. _ _ 1.r_H_E lear ned trial Judge directed the 
assessor s to treat the evidence of 
SURBSH J OGIA as being neutral when in 
fact the evidence of SURE;SH JOGIA 
created a doubt in t he prosecution 
ca.se AND therefore a substantial 
miscarriage of justice occurred . 

_2_. __ TJ:_l_E learned trial Judge did not adequately 
or atol l direct the assessors in respect 
of numerous m:1 tcrta.l a nd fundr.unentn.l 
contradictions by t;he 1>rosecution ~fitnesses 
which created a doubt in the prosecution 
ca se AND therefore a substantial miscarri age 
o f justice occurred . " 

.As to the fi r st of these, the learned Judge 

in his su.mmine up gave a concise summary of Suresh ' s 
evidence , incl uding his valuation of the pendant ns 

about $ 125 . . A little l a tcr comes the passage o:f wllich 
Nr. Nagin complains -

"Here I may observe that t he evidence of 
Guresh Jogia as to the ownership of the 
gold pendant ( Bxhibit 2) if you. accept it , 
is only marginal in effect as to the guilt 
or otherwise of the a ccused. It has only 
a neutral va l ue if you believe him. On the 
other hand if yo u accept the evidence of 
Asilika Lili then that is a da.mning evidence 
tending t o support the evidence of Daya Wati 
that Bxhibit 2 was in fact the missing pendant 
and further implicatinls the accused . However , 
how you view their evidence is a matter for 
you." 

It i s argued tho.t on the contrary , if Suresh 's 

evi dence i s acc~pted it t ells stronely in ravour ~f the 
appellant . This in based on ~ur esh ' s statement firstly 

that the pendant ( 8x. 2) was \·mrth only ~125 and was only 

2 to 3 years old , as comp:3.red with Daya Wati's evidence 

that the pendant cost $400 uncl was very old. As to the 
cos t, it is not at all clear tha.t Daya Wati was not 
including the chain in the price . Jhe actually said 

" I bought the pendar.t and chain myself. Pendant cost 

me about $400" . '['he Charge is worued "stole one gold 
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chain and a pendant valued $400" . That is probably 
intended to cover both. As to the a ge there is no 
evidence of how easy or difficult it is to judge the 
a ae of such articles without scientific aids - the 
article was in court for the as s ess ors to see . We 
think the significance of the Ch ief Justice ' s 
description of Suresh ' s evidence, if believed , as 

havin6 only o. neutral v al ue may arise from his 
admi:.,sion, mentioned a bove , t hat Daya \1/ati could be 

right as someone could have sold it to Mr. Jiwa. 

Counsel compa red the approach in relation to 
Suresh with the one that followed it concerning 
Asilika Lili , with its reference to "damning evidence" . 
1~e phrase only applies, of course , if the assessors 
accept the evidence. 

Counsel additionally criticised the summing up 
as unfair in thnt it failed to remind the assessors tha t 
Asilika h ad admitted that she considered herself badly 

treated by t he complajnant when she wa s her houseeirl . 
In a compara tively s hort trial we do not think the 

assessors would have overlooked this l a st point . While 
we are inclined to agree that the use of the word 

"damning" was particularly strong in the context, we do 

not consider tha t it amounted to a misdirection or 
would have misled the assessors . 

As to Ground 2 we do not t h ink that counsel 
was able to point out any ditwrepancies wh ich went to 
t he root of the matter or were really material . There 

were inevita bly va riat ions in the estimates of the 
time ::tt which people did certain thine s, such as 
temporarily lea.vine; the house . Counsel s a id that it 
was the defence ca se t hat Daya Wati never left t he 
houne . · All tha t need be said i s t hnt the g reat weieht 
o:f evidence is to ihe contrary. Counsel point ed out 

t hat Vidya Lal contradicted Daya Wati's evidence that 
the only two persons "from outside the family" who came 



that day were the appellant and Vidya Lal. Vi dya Lal 
said that a rel a tive with her childr en came in the 
aft ernoon and was there when he left . These apparently 
could be regarded as members of the fami l y . Another 
matter r ~l ied upon was a statement (Ex. 3) made by 

Daya Wati to the police on the 8th April , 1980. 
Exactly how or t o what extent this became admissible 
is not clear , but in i t Do.ya \1ati said that when sh e 

told the shopkeeper Exhibit 2 was her pendant , he 
questioned her i :f it wa s stol en. When she s aid "yes " , 
he said it was brought by one I ndi an girl fat and 
dark , together with a l!~ijian girl. This did not appear 
in her evidence in court but all we need s ay about it is 
t o indic ate that i f it was to be us ed to discredit the 
witness it was counsel ' s dut y to put the discrepancy 
to her specifically. This was not done . 

The lea rned J udge directed the a s sessors on 
the subJect of incons isten~ies and told them that if 
they fel t there had been very serious and materi a l 
inconsistencies and discrepancies h e advised them to 
approach that evidence with the greatest caution. 

There is nothing in Ground 1 or 2 which would 
induce us to allow the appeal. 

Grounds 3 , 4 and 5 are as follows : 

11..._3_,;.• _ _ '.,..rH_. E_' learned trial Judge did not properly 
direct the assessors as to the circums
tantial nature of the pros ecution c ase . 

-4_. __ N_O reasonable tribunal properly directed 
could have f ound the appellant guilty on 
the evidence a dduced . 

5. THE l ear ned trial JudBe fai l ed to direct 
---tl-1e-- assessors as to the Defence case AND 

therefore a s ubs tantial rniscnrri aee 
occurred . " 

Ground 3 relates to the circumstantial nature 

of some of the evidence . We do not think t hat the c ase 
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called for any stereotyped direction - as was decid E7d 

in McGreevy v . Director of Public Prosecutions [1972..7 
1 All E. R. 503 7 there is no rule of law which requires 
t his. The learned Judge s a id : 

"The more significant evidence in this case 
I should think was g iven by Daya Wati and 
Vidya Lal and the evidence of interview to 
which I have alreudy referred and the 
evidence of denial by Reena Devi of any 
conversation about the purse taking place 
between her and the accused . I would suggest 
to you that if you accept the evidence of 
these four witnesses namely Daya Wati , 
Vidya Lal, Constable Ramesh Chandr a and 
Reena Devi then you may think the case 
against the accused has been made out . On 
the other hand i:f you have a reasonable 
doubt that these witnesses were not telling 
the truth or were mistaken about the events 
they have described then clearly the case 
for the prosecution has not been made out in 
which case you express the opinion that the 
accused is not guilty as cha rged." 

From our perusal of the record we agree with that 

assessment . The emphasis was to a large extent upon 
the reliability of direct evidence. 

Ground 4 : This ground is not arguable . 
Counsel submitted that it was a case in which there 

might remain in the mind of this Court "some lurking 

doubt ••••• which makes it wonder whether an injustice 

has been done" - 11 Halsbury ' s Laws of mgland (4th Edn ) 
para 650 . In this respect all that could be pointed to 

is the bizarre nature of the circumstances, in that 

appell ant and complainant were friends and neighbours . 
There is not enough in this point to override the firm 

evidence which the assessors clea rly found sufficient . 

As to Ground 5, the appellant did · not e ive or 
call any evi dence and counsel was hard put to it to 

explain ,·rhat tbe defence ca se wa s , that the Chief 

Justice s hould have left to the assessors . He s a id 
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one aspect of the case was that on the 19th Decembar, 

1979 , Daya Wati did not leave the house . Though this 

was put to Day a Wo.ti by counsel in cross- examination 

(a nd deni ed) there is no evidence to support it and a 

good deal to the contrary. There was nothine to leave 

as po.rt of the defence case . 

'.llle other aspect of the defence case relied 

upon by counsel was the claim that the pendant produced 

was n o t the on e stolen - not the property of Daya i'/ati . 

As p art o f the case ±·or the defence this would depend 

upon inferences to be drawn from the evidence of 

Suresh Jogi a , relied on as c ontradicting the direct 

identification by Daya Wati . \'le think that in the 

circumstances of the c:J.se , where all witnesses were 

call ed by the prosecution it was enoue h to remind the 

assessors of Suresh ' s evidence and valuation , as the 

Chief Justice did. He mieht also ha.ve reminded them 

of counsel ' s argument based on some aspect s of that 

evidenc e but even if the summing up cou.J_d have been 

improved in that way we do not accept t ha.t the omission 

caused a miscarriage o f justice . 

These grounds also fail and the appeal is 

dismissed. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Vice Presi dent 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Jucl ge of App eal 
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