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Appellant 

Responde nt 

This is an appeal against the judgment of the Supr eme 

C~urt deliver ed on 18th September, 1981 granting an 

injunction restraining the Fiji Sugar Corporation from 

making any further payments to appe llant under a crop lien 

affecting farm 3209 Qcleloa, until the final determination 

of action No . 371 brought by respondent against appellant . 

Respondent i s the administratrix of the estate of 

Mohammed Kazirn Khan who died on 20th November , 1979 . During 

his lifetime deceased had had u cane f.::i.rm on Native Lease 

10753 , carrying cane contract No . 3209 . On 1st November , 1977 

he had executed a crop lien for $7485 . 64 in favour of 

appellant. Appellant has been receiving payments under 

this crop lien from 1978 until September 1981 , when the 

injunction was ordered. According to a statement submitted 

by the respondent , appellant has received after payment of all 
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payments including interest , due under the crop lien , a 

total sum of $9382 . 16 over- paid . Action No . 371 was 

instituted by respondent against appellant on 29th August , 

1981 claiming a refund of the excess payments , and also a 

discharge of the crop lien. There i s no record of any defence 

having being fi l ed. 

On 31st August , 1981 respondent filed proceedings 

claiming an injunction as stated. Appell~nt filed an 

affidavit in reply , submitting statements of account showing ' 

further advances to deceased and certain other outgoings , 

with the result that according to appel lant a substantial 

sum was stil l owing to him under the lien . In passing it 

may be said that these statements arc by no means easy to 

follow. 

Appellant ' s affidavit further alleges that a sal e and 

purcbase agreement was entered into between deceased and 

appellant on 4th April, 1977 under which appellant agreed 

on certain terms to purchase the cane farm. His affidavit 

further refers to action No . 384/80 brought by him in the 

Supre~e Cotirt , Lautoka , claiming specific performance of an 

agreement to sell 9 ac. 2r. 3lp. being Native Lease 10753 

covering cane contract 3209 Qeleloa. 

It is difficult to see how the issues in dispute 

between the parties can be finally determined until actions 

371 and 384 have been heard and decided. From the Lautoka 

Court information has been received that No. 384 is set 

down for hear ing on 21st June; but whatever the result of 

that action it has no bearing on the matter of the 

injunction , whi ch operates until 371 is finalised . 

On the face of it nothing stands in the way of an 

early hearing of that claim. In fabt the learned Judge 

when granting the i njunction , added a note: " speedy trial 

if possible" . As matters stood at that time, the learned 

Judge had merely to decide whether the interests of justice 

demanded that the money payable by the Fiji Sugar Corporatiqn 

under the crop lien should be held in safe- keeping until 

the Court made a defini te finding whether or not there 
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had already been an over - payment . According to respondent ' s 

affidavit the amount a l ready pa i d greatl y exceeds the 

principal s um secur ed by t he crop lien , plus interest 

thereon . The onus then lies on the appellan t to prove 

the alleged further advances , as to which not hing is known 

by r espcn<lent . Judgment in a ct i on No . 371/~0 should 

f ina lly determin e wha t s um is owing and to whom . Ev e n i f 

the Court finds in favour of appell ant no injustice will 

have been done to him except a possible loss of a small 

sum by way of inter est; but i f t he Court finds for the 

respondent , the lifting of the in j uncti on befor e t rial 

will c ause her considerable l oss . 

For these reasons we cannot sec our way to order that 

the injunction be lift ed . 

Accordingly t he appeal is dismissed , with cos ts to 

be fixed by the Registrar if not agr eed. 
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