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IN THE FIJI COURT OF APPEAL 

Criminal Jurisdiction 

CIVIL APPEAL No .11 OF 1981 

Between: 

REDDY CONSTRUCTION CO. LTD. 

S . r.i. Koya :for the Appellan1; 

R.C . Patel :for the Respondent 

Date of Hearing: 12th November, 1981 

Delivery of Judgment: 2 7 ,'-iJ\' !"iB t 

f # I ;,-,J 

JUDGMENT OF THE COURT 

Henry J .A., 

Respondent 

HesrJondent was r equested by appellant to 

tender fo r the construction of a butlding in Walu 

Street Lautolca on the basis o:f plans and specifications 

prepared by appeµ?..nt. Respondent submitted a tender 

for $335,000 which was not t he lowest tender. As a 

:result of dis e;ussions the tend$r was reduced to 

$325,000. A contract, prepared by the Solicitors 

for appellant , was signed on April 26, 1978. Work 

had begun a short time earlier. An essential :feature 

of the background to the contra ct was an income tax 
accel era ted de_preciation allowance of which respondent 

could take advantage if the Lau toka City Council 

certified tha t the building was completed on or before \ 

De cem1?er 31 , 1978. Accordingly , that became----:fhe agreed 

on date for completion, and, in the event the final 

payrr.ents were to be made with reference to that certi­
:fica.te. Progess payments, up to 90% of the price, 

were payable upon va lw. t ions made by appellant's 

architect, Mr Krishna Nair. 
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Provision for payment of the price was made 

in clauses 7 and 8 of the contract. These read :-

"7. The said sum of $325,000-00 (THREE 
HUNDRED AND TWENTY FIVE THOUS.A:t-U) DOLLARS) 
shall be paid by the Owner to the Builder 
in the :following manner : 

On the last day of each calendar month 
the aforesaid a.rem tect shall value the 
work done up to that date since the last 
payment (if any) and the Owner shall 
pay t o the Builder 90% o:f such value as 
assessed by the archi tect who will 
certify such payments, which pa.yn:e nts 
will be made within seven days of certi­
fication. The first paynent will be on 
the 20th day of June, 1978 and thereafter 
on the last day of each calendar month. 

8 . Of the remaining ten per cent ( 10%) of 
the contract price five per cent (5%) will 
be paid by the Owner to the Builder upon 
the i ssue o:f comp1e tion certificate by the 
Iautoka City Council. 11 

Progress payments were made normally until 

October when an appli.cr:ttion for a payment o:f $54,000 

was r e duced to $15,1 20. Upon respondent requesting an 

explanation it was told that work was still in progress 

and approval of the sum claj med would bring progress 

payments upto 74~'o of the pri.ce. The a rchitect failed to 

value the work :for that month. There was no complaint 

of defective work. However, on October 24 a further 

progress payment of $27,000 was sought. This was 
a pproved and paid without any question being raised 

and no complaints were ma de about the work done. 

\</i thout any prior warning the foll.owing letter 

was written on November 3 by the architect to respondent:-

" re: Pa ci1ic Gas Co. Ltd. - Lautoka 
--i'.5roject 

\'le have ca rried out a routine inspection 
of the above premises this mornine and make the 
f'ollowing observa tions :-

1. All external column edges are very wavy 
to be properly smoothed and painted. 

2 . External front tiling is very uneven. 



It r e ad 

3. It i s seen tha.t Batten Holders are 
being insta lled instead of 48" Diffuser 
lights a s shown on drawine A/8, the re­
:fore you are to r emove a ll the Batten 
Holders and install light fittings as 
per Building Agreement clause 1, and 
drawing A/8. 

4 . Grille Shutters hav e been ordered in 
long lengths whereas the frontages of 
each sec tion are in three parts , these 
should ha ve been in three sections . 

5 . Painting i s e;ene r ally very poor where 
alr e a dy finished off . 

6 . Plaster edgi n ~ on all openings are v ery 
·wav y and patchy whi ch does not blend 
pro pe r ly with c;ener a l outlook of the 
Btli.lding. 

7 . Only one clothes h oist have been erected, 
the r e should be two as there are two 
flats . Only siz e and type g:i. v en in the 
specifica tion and not the quantity. 

Note : As you a r c well aware that the 
Bill of Quantity does not for m 
part of the Building Agreement . 

'L'hanking you, 11 

A furthe r l e t ter dated 21 November was sent. 

11 re : Pacific Gas Co . Ltd. - Ie.utoka 
Pro j ect 

We 11[;.ve carried out a second routine 
inspection of the above pr emises yes t erday 
mornj.nc along with your s ite Foreman Mr Mani 
a nd make the f allowing additional observa­
tions :-

1. All the front aluminium grille shutters 
alreucly insta lled have sagged and are 
out of a lig nment . Thes e are to be :fixed 
prop<=:rly . 

2 . The shutters in front of the doors a re 
all rubbing aea_inst the door handles -
to be a djusted to clear the handles. 

3 . ~ome sections of the Ground floor slab 
a t the pr,.rking a.r ea have c r a cks in the 
plast e r . These are to be mad.e good. 
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4. The kitchen service counter vertical 
:formica panel joints a re not fixed 
properly . These a re to be redone pro­
perly . 

5. All window and door glass panel rubber 
fixines are not set properly by the 
Aluminium Contractor. These are explained 
and oh own to yow.· foreman on the site. 

6 . The Quarry- tiles in the Balconies at 
1st a nd 2nd floor a re not set evenly and 
proper workmanlilrn manner o.s shown to 
your forema.n. 

7. The f ly-screen door a t 1st and 2nd floor 
fluts are not c l osing properly due to 
faulty sprint5 action . These are to be 
set o.nd fixed !)roperly . 

8 . Th e f ront yaka-shiplap lining covering 
the a luminium shutters have not been 
done properly. These h a v e to be removed 
o.nd rcfixed properly and in a straight 
line . ( For e xarnple see the :frontage of 
the opposite buildi ne; uhich is of similar 
pattern .) 

9 . The 4" x 2" pl ates ab ove the aluminium 
f r runec at Showroom section as shown on 
the drawinc; have not been provided as 
explained to the foreman before fixing 
t he aluminium frames. 

'1.'hankine; you, 11 

Resp ondent replied to the first letter by a 

letter dated November 24. This r eply did not refer to 

the letter of 21 November. It is uncerta in whether or 

not tha t lett er ha d then been r e ceived . However, on 

Decembe r 1 a r eply was sent to the lette r of November 

2 1. The r espective solici tors took up the correspondence 

but events ha.1)pened with somewha t s tartling rapidity. 

On Dec Gmber 12 a ppellant's solicitors ·wrote purporting 

to terminate the contr n ct. 'l'his letter was short and 

roa d :-

II r e : Pacific Gas Co . Ltd. - Construction 
of J3uildint; a t Walu Street 

'de refe r to our letter of 1st December, 1978 
and vr.tri ous correspondence be tween yourse l ves 
and the Archite ct Nessrs Iautoka Planning -and 
Dro.uc:hting Com12ny and correspondence between 
us a nd. your Solicitors M/S Stu.art, Reddy and Co . 

. ... 



\:fe n ote tha t you ba v c through your Solici tCil'.'s 
f rustr~ ted all effor ts by our client to refer 
the dispute to Arbitra tion in accordance with 
Clause 28 of the J..gree ment. 

This is to notify yo u that in view of your 
r e fus a l and negl8ct to carry out the works and 
your failure in due p~rfarmance of the work 
as d i rected by tte Architect under Clause 1 
o:f the Building i.greement our client hereby 
determines the s a id Bu.i.l ding Contract under 
Cla uses 14 and 15 of the Contra ct. 

Ta ke notice tba t our clients request you to 
.ima1edi u tely cease work on the building in 
accordance with Clause 15 and our client will 
now employ other Contractors to complete tre 
work and will look to you for compensation 
a nd dama ges for brcu ch of the Agreement." 

On November 20, the La utoka City Council had 

\·:ri tten s t a t ine that it a greed that the building was 

s a tisfa ctorily completed e xcept only the disputed light 

f it t ing s • A copy was sent by the Laut o ka City Council 

to ay> rellant. ne:s;>ondent obtained and iratalled the 

l'it Lin['J3 with thP. r e sult tha t the Lautoka City Council 

gc:lvc an unqua lif ied certif ic:..1.te of completion on 
Decembe r 19 a nd this wo.s s erved on ap pellant. Appellant's 

Sol icitors h a d been insis t inG that respondent give up 

l)OSfjGG Gion of the buildin{~ which respondent says was 

t he Yi c om})l e tcd . Possession HmJ surrendered on December 

2 0. At t he trial judgment wu.s s ought for the balance 

of t he moneys payable und e r the contract. Particulars 

Here a s fallows 

Contra ct Sum 

Lese Contint;en cy 

Adjustment to PC sum 
foothpath 

$325,000.00 

1 o, 000. 00 

$315,000. 00 

Add extra ±'or colorbond 
gutters in lieu of galvanised 

1 50. 00 

232.00 

Adjusted Sum $315 , 382.00 
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Adjusted Contract Swn 

Less Naintenance 
Retention 5% 

Less previous payments 

Due 

$315,382.00 

15,769.10 

$299,612.90 
268,296.00 

$31,316.90 

Respondent also sou5ht a declaration that the 
:fim~l payment of $15,769.10 would become payable on 

I-Iu.rch 1 9 , 1 9 79 which wr1.s the end of the maintenance 

period set by the contract. The sum of $2650 was also 

clai med for ele c t ric fittings supplied by respondent 

in order to c om_ply vri th the requ irements o1: the Laut oka 

City Council. 1~sp ondent claimed tha t this expenditure 

was the r esponsibility of appellant but that it was a 
necessary payment in order to i::;e t a certi:ficate o:f 

comple tion . It had up unti 1 that time been one o:f a 

nwnbcr of i tcma in res pe ct o:f which abortive attempts 

h: •.d been made for settlement under the arbitration 

cla use i n the contract. Inte r e st was also claimed. 

At the conclusion of a r gwnent in the Supreme 

Cour t t he sta t ement of claim and counterclaim were 
further amended. Later a document containing all the 

ume ndment s was filed. It will be referred to as the 

s t ::::.tement of defence. 

It is sufficient to give a general outline of 

t ho s t a t ement o:f defence. It was cla imed that respondent 

frustrated all a ttempts to refe r the disputes to arbi­

tra tion in terms of the contra ct; that the giving of a 

certificate by the architect was a condition precedent 

to payment and no such certifica te had been gi. ven; 

that the contract had been terminated under clause 14 

o f the contract s o no further moneys were payable; that 

th(: certificate of completion issued by the Lautoka 

Ui Ly CJouncil vras obtained by f raud on the part of 

rc:;i,ondent urul tha t when p osse::rnion was given on December 

20, 1978, there had been affirmation that the contract 
h.8.d been t erminated under clauses 14 and 15. 
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In the ~ ltcrnativc a s e t-off was claimed for 

~iG , 185 for a :failure to supp ly and install elect ric 

f i ttirws beint5 11in brea ch of the a greement" . A further 

f.:e t-of f of $30 , 8 14 uas c laimed for certain specific 
11de1·ects in the building" . Thn countercl a im soueht 

;j ucl1:;rncnt for : 

Loss of rent 

Costs of S ncurity 

Re placement of locks 

$24 ,000 

840 

40 

Tot a l = $24,880 

In :his judement the leur ned judge allowed a 

se t-off f or certain i terns amounting to $650. Judgment was 

given for the unr>aid portion of the contract price less 

~650 , namely tho s wn of $46 , 436 . Interest was allowed. 

'l'he counterclaim was dismissed . Costs were awarded to 

rec ,.,ond. ent . It should be n ot 1.:d thu t in r espect of 

a ;ipe] lant ' s allc c~.1 tion o:f .fr uud by resp ondent in 

obt o.ini ne the certificat e fror.c. the Lautoka City Council 

t l 1L ln: •.rn0/J. jucl~e said nppellant failed to convince him 

of :Any i mpror,rie ty . Thie :fi nding is not unimportant 

later 1-rhen thB r 0a s onablencss of appellant' s act ion in 

tcrrni,1..'lting the contra ct i :1 under considera tion. 

Counsel for appellant ari.rued that compliance 

with the directions g iven and a..9proval o:f the work was 

a c ondition p r e ced ent tot he rieht of r espondent to 

recover a ny f ur the r moneys under t 1~ co ntro.ct. The 

ar ·~umcnt ic be.s ecl on clau se 1 wh ich rea ds : 

"1. Th o .Builder f or t re considera tion herein 
mentioned shall a t h i s ovm proi:er costs a nd 
r. hart:c:r; ror thwi tl: er c:e L un1 build in a sub­
s to.nti al and work.manlike manner upon the 
afore :;. titl land of the O,mer and building 
inclus i vc of all 0lectrica l insta llation 
u.nd wirinc, joi nery, f itt ing fencing and 
gate ~ and c~ r park accordi~ to the plans 
0.11d spe cificc.t. tionG r0fcrred to here inbefore 
oubject t o the directions a nd approval of 
the Vio.:ri.;.:tgin0 Dire ciD r of the Owner or his 
a rcl~i tcct Mr lCri ehna Nair or any other 
a rc hitect for the time being employed by the 
owner for ouperv i s i ng or certifyi ng t re said 
•.:or k . 11 

,.' I 



This clause makes the work subject to 

direction and approval of tre Managing Director of 

appellant, or the named architect or any other architect 

employed by appellant. Appellant is a company which 

must a ct through an agent . The :Managing Director is 

clearly the alter ego of appellant. The following 

passage in Keatine on Building Contracts 4th Edition 

p .74 are apposite : 

"1. Construction aea_inst employer 

A contract may provide that work must 
be completed to the approval of the employer. 
Such a provision if construed in the 
employer' s favour would be very onerous. 

(a) Not a condition precedent 

'rl1e court leans against a construction 
malr...ine the approva l of tre employer a con­
dition precedent to payment, and prefers a 
construction making the promise to complete 
a ccording to the 8mployer 's approval, and 
the promise to pay i ndependent of one 
another. In such a case if' tre work does 
not meet with the employer's approval he 
cannot reruse to pay under trn contract, 
but can only seek a r8duction in the con­
tract price by ·way of set-off, or counter­
claim for damages. 11 

Neither compliance with a direction nor the 

approval of the Managing Director is, in our opinion, 

a condition precedent to payment f'or the work. The 

directions and approval of the architect must receive 

tre same construction. Any other result, unless clear 

wurds were used, would be absurd. Moreover, the wide 

power of appellant to a ppoint any other a.r chi te ct 

without the concurrence of respondent lends :further 

wei ght against construing tre provisions as a condition 

prucedent • \'Ie, cone lu.de a ccordingly that clause 1 

should not be construed as a corrlition precedent. The 

cases cited a re all cases where there was an e xpress 

provision for the architect's certificate to be a 

condition precedent. 'rhey do not apply. 

We turn now to the question whether the 

contract has been validly terminated. The observations 

in the letters of November 3 and November 21 are ·not 

__ , 



dir0cti ons coming within clause 1. They are :;iot clothed 

in sufficiently peremptory language. They are certainly 

m8.tters requiring discussion an:l attention but they have 
not reached the stage when they can be termed directions 

required to be carried out before the work will be done 

to his approval. No question of determining the contract 

could possibly be supported by a mere serrl ing of these 

letters. The architect had no power to determine the 

contract - that was vested solely in appellant. The 

solicitors for appellant wrote to resporrlent on December 

1. The following passage is sufficient to convey the 

contents arrl intention of that letter. It read : 

"We are a.ls o instructed that you have failed 
to supply and install the light fittings 
and you rove also shown unwillintsness to 
refer t he matter to Arbitration. 

Under the circumst~nces, we are instructed 
to notify you that unless you give your 
undert::..i.kine and writint; within seven (7) 
days to remedy the de:fects and to supply 
and install the light fittings our clients 
will deterrnire tbe Contract under Clause 
15 oft he Agreement and will employ another 
Builder for the purpose of the completion 
of the Building and hold you responsible 
for expenses incur red. 11 

This was a direction given on behalf of 

appellant and not on behalf of the architect. Under 

clause 1 appellant was entitled to do so, but it is 

irriportant to note that the power was exercised by 

appellant and not by the architect. In our view this 

dtrection superseded the observations of the architect. 

The Solicitors for responient replied on 

De cem b 0r 5 as follows : 

" re: Duilding Contract - Pacific Gas Co. , 
Ltd. an:l Reddy Construction Co. Ltd, 

Your ,letter of 1st instant refers. 

Our client does not accept your contention 
in the second paragraph and we are to point 
out that Messrs Lautoka .Planning & Draughting 
Company.' s letter of 3rd November has been 
replied by letter dated 24th November •. Like­
wise letter dated 21st November has been 1 

replied by letter dated 1st December, 1978. ' 



As regards l:ight fittings you are fully 
aware that this matter is to be referred 
to Arbitrc1.ti on once the Terms of Reference 
is agreed between the parties. We refute 
your claim that our client has shown 
unwilliY\._a;ness ·to submit to Arbitration and 
would like to remind you that we were th3 
first tor equest Arbitration. fut you then 
maintained there was no dispute. 

·;,re ca nnot see how you can determine the 
Building Contra ct under Clause 15. But 
should you attempt t o do so we will regard 
that as a breach committed by your client 
and take appropria t e a ction. 

l;le enclose photocopies of letters dated 
20th November 1978 and 23rd November 1978 
written by the Laut oka City Council. 

You will note that except for the light 
fittings, where a dispute exists, the 
buildine is complete for all purposes. 

Ho\,ever, if your client insists on a Com­
pletion Certifica te we suggest you comply 
with the Council' s r e quirement of an amended 
plan. Thio can be done vri thout prejudice 
to either party's lia bility for those 
fittings pending outcome of tm Arbitration. 

We ma y add that we feel the Council is 
wrone in withholding Completion Certificate. 

Fimlly we would point out that the delay 
in submitting to Arbitration is caused by 
yourselves in not agreeing to the Terms of 
Reference. 1Je do not see any logi r in your 
st:J. ternent to Mr Y.P . Reddy that the matter 
of Bill of Quantities be left out of the 
Reference but the Ar bitrators be given the 
option of referring to it." 

The letter then Hent on to outline a way out 

cf the imp a.sr;e in resp ect of' light fi tti:ngs and suggested 

a metlwd. of obto.ininc; , wl thout preju,·1 Lee, the certifi-

e;,.;. te of con1plution 1.·rom the L:., utoka City Council. The 

J:n1r tj_etJ we r e s till negotia tin~ in respect of the matters 

re:.ised and a r bitration was ava ilable nevertheless with 

d r arnati c o uddeness appellant by its solicitors purported 

to tcxmina te the contract immedi a tely upon delivery of 

the letter of December 12. 
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A perusal of the corresporrlence, and, in 

particular, tlnt which has just been cited, discloses 

that after the "observations" of the architect conveyed 

by his letters of November 3 and November 21, appellant, 

through its solicitors, took up the question of installa­
tion of light fittings and the remedying of defects. 

Appellant gave the notice of December 1 and q uicltly 
foll0\1~d it u p with a peremptory termination of the 
contract on December 12 . The architect, Mr Nair took 

no part in this and the expJa nation given on his behalf 
in evidence at the trial will be referred to later. 
Suffice it to say he did not support the action of 

appellant . The only right to terminate the contract 

was vested in appellant and thi s right was,· as has 
been set out, purported to be exercised on appellant's 

behalf by its Solicitors. The relevant law now to be 
considered is stated concisely in Halsbury Laws of 
Eng l and 4th Edition Vol.4 para 1240 where the following 

p a csa[;C appe&rs : 

"Where the contract µ- ovides that the 
employer himself is to decide whether 
the contractual power to determine the 
con~ractor's employment has arisen, 
the employer must act reasonably, but 
the terms of the contract may make it 
clear that the decis ion of the employer 
is to be final." 

The grounds , upon which such determination o:f 

t:bc contract was based, a.re clearly to be gathered from 

the sta tement of defence. The letter of December 12 is 
vague in that it refe:rs to "your refusal and neglect 

I 
to 

I 

carry out the works". It then goes on to re~er to "your · 

failure in due performance of the work as directed by 

the archite ct under clause 1 11 • The directions were 
mere observations and nothing in the nature of specU:ic 

directions had at this stage been given by the architect. 

It we.s a ppellant , through its solicitors, who required 
I 

r espondent to give an undertaking in writing within 7 

days to remedy the defects and to supply and install 

t h e light f ittings . Para 11 of the statement of defence 

claimed that the reason for termination of the contract 
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wa s 'nce lec~ and refusal an:1/or inability to ca:rry 

out the Hor k in accordance with the direction of the 

archj_tect". Ho particulars are giyen on this vital 

plea d.inc;. However, the p_osition becomes clear when 

the cl.?~im for set-off is made in paras 20 and 21 of 

t he statement o:f defence. 'rhe grounds o.f determination 

2.re 

(1) fnilure to provide and install light 
fittings. 

( 2) failure to remedy the defects set out 
in the architect's letters of II obser­
vations II of November 3 arrl November 21 • 

1.lhether there was a failure to provide and 

install light fittings can be dealt with at . once. 

Clause 1 in its material part provides : 

"The .Builder ••• s hall at his own proper 
costs and charges forthwith erect and 
buiJ.d •.• the building inclusive of all 
ele ctrical installation and wiring- •• • 
accordin;~ to i:hc plans and specifications ••• 11 

(emphasis supplied) 

Clause 2 puts an obliga tion on respondent to 
provide (inter alia) all materials necessary for the 
purpose of completing tbe building . The specifications 
deal with electrica l insta llation am wiring in a 

section under the title 111nectrician11 • The f'ollowin.g 
passages are role vant 

"General 

The contra ctor i.s required to supply and 
instaJi the mat e rials and equipment 
deocribed in the specilication unless 
otherwise sta ted . 

Light Fitting 

Arrange circuits of fittings shown on the 
schedule. Light fittings shall be supplied 
by the O\mer. 11 

'rhes e provisions make it. clear tJ:,..at according 

to tl~ 81-B cifications light :f.'i ttings shall be supplied 

by appellant. f~ince appellant must supply such fittings 

•• I 

I 
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they a re not items necessnry fo r the r espoment for 

the purp ose of completing the bui lding . Res pondent 

does not have to s upply them - ap~llant must make 

s uch items avail able to r e spondent at t:00 appropria te 

t i me . There is no coni'lict betwe en clauses 1, 2 and 

the provioion in the specification. Appellant, not 

r es9ond ent, was in defaul t under the contract . As e a rly 

a::: Ma y 10 resp ondent reque s ted appel lant to supply the 

:fitt in~~J . No reply was r e ceived until a letter from 

appellant ' s solici tor s wao sent on June 15, claiming, 

quit e Hrone ly in our view, t hat there were specific 

lJ.!'OYisi ons malting t he supply an obligation on respondent. 

Appellant cannot r e ly upon t his alleged failure as a. 

ground for deter minin g the contract . The default in 

~u_pply was t hat of appellant . 

~rhe sole g r ound u p on which a ppellant can rely 

t h en i s the alleged failure of resp ondent to remedy the 

cleJ ects set out in the letters o:f observations o~ 
Hovember 3 and 2 1 co~plcd with the 7 days notice given 
on behalf of app ellant . The question is whether 

u. 1 1;ellan L a c ted reasonably in determining the contract. 
I n our opinion i t did not . The f a cts have alre ady been 
Gc.: t out and need not be repeated . There was no default 
i n r es pe ct of light fittin gs and findings later made in 

resp ect of t he alleged def e cts are also of imp ortance on 

tr.is question and a lso particularly the evidence o:f 

Hr . Naiclc er which will be dealt with later. 

Ac c ordi ng to the statement o:f defence (para 14) 
a ppellant r e lied only on clause 14 when determining the 

contra ct but by para 15 of t he sta t ement of defence it 
wc.s clai ued t m t the f a ct of r e s pondent giving possession 

l,. t Decembe r 20 affirm ed t ha t the contract had been 

ter mina ted in accordance with clauses 14 and 15. We 

do not a ~ree that this was an a ct of affirmation. No 

argu. .. 11en t i'1as a dva nced on this point and it need not be 

cot;!;icltr ecl furthe r . However it i s necessary to discuss 

clauses 14 and 15. They provide : 
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"14. If the Builder shall go into voluntary 
or forced liquidation or enter into any 
arrangement with or for benefit of its 
creditors or goes in receivership or become 
unable or refuse or neglect to carry out the 
work the Owner by notice in writing sent to 
builder by registered post or le:ft on the 
site of the said land may determine this 
contract. Upon the service o :f such notice 
all claims of the B1.1ilde r under this contract 
shall cease • 

1 5. Should the builder fail int he due IB r­
f'ormance of the "\'1orks of any part thereof the _ 
Owner nay by notice in writmg determine the 
contract so far as regards the performance or 
compJe tion of the s arue by the Builder but . 
without thereby affecting in other respects 
the obligations ani liabilities of the 
Builder. On suc_h determira. tion oft he con­
tract as aforesaid the further use . by the 
Contractor of t he pJant implements and 
ma teriais then upon the ground shall cease 
and the owner may employ other contractors 
or workmen ei tre r by contract by measure 
an:l value or by day work to perform the sam3 
and the costs charges an:1 expenses of such 
complet ion shall be paid to t _he Owner by tre 
Dui.l<ler or may be deducted by the Owner :fro·m 
any moneys due or to become due to the Build er." 

Clauses 11 and 12 required respondent 1D 

commence work on April 24 and to proceed continuously · 

with all speed and dilige nce so that the building 

would be completed by Decemb er 31, which was the dead­

line for get ting the benefit of the special tax 

allowance. The intention of clause 14 is to ensure 

t hr:~t, if events happen which might affect the time of 

completion the appellant can determine the contract 

and take over tl.e work to ensure due comp:S tion and 

be r e lieved from :further l i ability to respondent. The 

event s first .referred to in clause 14 namely, liquidation, 

urr:1.n1_:cmcntc \-r.ith crcditur.· s a nd receivership can create 

problems · of completion wj_thin time which are only too 

Hell k nO\•rn. Clause 14 goes on 11 or become unabJe or 

r <1fuse or ne g l ect to c G.rry out thew ork". In the con­

t ext these words mean a substantial cessation of work 

or conduct that causes a substantial impeding of 

pro:§ess of the work a nd , in r,arti cular as required 

under clauses 11 and 12. To construe this clause· 



otherwise would. mean· appell2,nt was entitled to tenninate 

the contract for any· breach h owever trivial in the due 

perf<rruance of any part of the contract and be relieved 

of all liabili ty for work done to the contrac t up to 

t ha,t time and leav e respondent without payment for work 

done not then covered by pro{?'.'ess payments . In our 

opinion there • ~ s be en no refusal or neglect to carry 

out the -,,ark within the mea ning of clause 14. In any 

event it i s in o ur . opiniott un unreasonable exercise of 

the· pow0 r by o..ppellan-t in the circumstances already set 

out . 

Although ~ppellant purported to terminate 

tbc contra ct under clauses 14 and 15 it seems that 

appellant was a ccord·i ng t o its pleadirl§s and ·in fact , 

.lJroct::e<ling . .nc.er clause 15_ , nam:lY completing the 

contract arrl cla iming the c·ost against the price . 

Since we _have held appellant could not avail itself 

of the provisions o:f Clause 14 the n it foll<:Ms that 

Clause 15 , is tro only provision available to support 

the pur ported determin,.'":l.tion of the contract by appellant . 

1'he architect did not give evidence because , 

s o it ·was s a id , he w.:::rs i n il·l - health . His partner , 

r-ir Ha icker, a s truc.;tura l e ngineer, g a ve the evidence 

wh ich noc!It).lly would hc.;.ve: be en given by tre archit ect , 

Hr Kair. It s0cm□ that i•,.r l:l·.icker took pa.rt in 

necessary inspe ctions . E.0 dro.fted the l etters of 

1-.:-ovember 3 and November 21 und signed them in con­

ju:icti on with ·the arc.hi tect . He said in evidence 

11 ;·1e d'::i:-d not ask t lc owner to cancel the 
contract . ;.!e did not :.:!.sk d e.fendant ' s 
s olici to.r s to ca 11eel on @'.'OUnds that 
builder bad not com11lied with- out 
ins tructi ons . T;fc would not have done 
so since build er rad until 31st December, 
-1978 t o compl y and c omplete contract . 
'.-le were not consul tcd b efore owner can­
c e lled contr act . \!hen I •,rr ote letters 
I was primarily conce rned with get ting 
c ontra ctor to carry out rectification. 
If he ha d done s o we ~-,ould hav e been 
satisfied. . If c ontra c tor agreed to do 
work it ',rould hr:. v-e m::i.d e no difference 
if it was done befor e 31 st December, 
1 978 . Some of them ·uere substantial. 
The crctcks in tho carpar!c area. The 
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f ront mosaic tiles were substantial, 
because it would take time to take them 
out a nd replace them. 11 

Under cross-examination Mr Naicker agreed that 

his main compla.i.nt with most of the i terns was with the 

finish, the appearance of the building and not the sub­

s t anc e ofthe work. It seems, therefore, that basically 

the lec;8.l advisers of a pr,e llant terminated the contract 

sumrnarj_l y be cnuo o tirre was running out for getting the 

consent of the Lautoka City Council arrl th:? dispute 

c.bout the light fittings was still unsettled. Appellant 

was prepa red tot erminate t he contract despite the clear 

words of the specifications. Appellant relied on its 

solicitors interpretation of general words in the con­

t ract despite t he fact tha t the contract qualified 

this obliga.tion by malting it e. ccording to the s:p3 cifi­

c,..-.tions. The spc~ cifications used clear language to 

tho cont r ary on this special subject. There is a La.tin 

'l'ng Gcneralia Speciali bus non derogant which refers 

t o L·:cneral and s pc cia l provisions which appellant's 

s ol icitors our;ht to bave t:nown was worthy of some 
co~sider8.tion. The archi tect must have realised that 

clause 9 was ava ilable to resp ondent for remedying 

"defect s " hence the above evidence that he did not 

advise termin::t tion. Accordine ly for these reasons, 

and reasons given e c...rlier in respect of clause 14, we 

are a l so o f opinion that the purported exercise oft he 

power by appellant under 8lause 15 was unreasonable. 

The contra ct sii 11 .bad time to run and the provisions 

of clause 9, as to defects, is also of importance. 

CJ_ause 9 rea ds : -

" 'l'he bo.la nce o f ' t be five J:Br cent (5%) of 
the contra ct price shall be paid by the 
Own-er to the Bu i lder after 90 days of issue 
of completion certifica te by tbe Lautoka 1 ' 

City Council a.nu if t bere shall be latent 
or patent defect s int he said building 
be f ore tho expir y of the said 90 days the 
Builder shall mr.Lke go od such defects with-
out any extra charges to the Owner, and 
s hould the Builde r f a il to make good such 
defects for 21 days after notice in writing 
by the Owner to the Builder stating the · 
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defects requirin g attention then the 
Ovmer may utilize the said balance of 
five pc➔r c ent ( 5%) towards making good 
such def ects and the Buili er shall pay 
to the Ovmer the cost of making good 
such. defects should the said five rer 
cent ( 5~·~ ) not suffice for such purposes ." 

The lea rned judge found tha t the work was 

substantial ly per formed and we respect:ful ly adopt his 

rec.sons and concl usion. 1rhe plea dings (omitting the 

unsucces s ful clai m for li {~h t :fi ttings ) discloo e that 

the buildi ng wc:1.s complet ed except for "defects" which 

r equired r e medying . 'l'he law, when a contra ct is 

subs tantially performed , is s ummarised in Halsbury 

Laws of England 4th Edition Vol . 4 para 1153 which 

r eads : 

"1153. Effect of substant i al completion. 
':lucr e a contr act pr ovides 'for a s~ cific 
sum to be paid on the completion of 
speci fied work , the courts lean against 
a con s truction of t he contract which would 
deprive the contr actor of any payment a t 
a ll s i mply because ther e are some defects 
or omissions. In the absence of a very 
clea r stipulation t ha t entire comple tion 
i s a condition Drececlent to the contractor's 
right to payment , the contractor can claim 
the contra ct price if le can show that he 
hae substantially completed the contract . 
I n such a case , the contractor can recover 
the pr ice subj ect to the deduction of the 
r easonable cost of compJeting the defective 
or u.nfinis hed work. Whetm r or not the 
c ontractor bas substa ntially compJe ted the 
work is a questi .on of fact in each case. 11 

Accordingly it f ollows that respondent is 

entitled t o the contra ct price less the reasonable 

cost of completing the defective work. 

Counsel :for appel.lan t argued tha t no furtmr 
moneyo wt:n: payc:1.0.1.0 under ,:;he contract wl 'thout a 

ccrti1c1cate from t he a:rchi tect (a) that the work was 

done t o 'hie approvc:..:. l, o.n <J. ( b ) that the architect had 

ce rtified. tl1 ;;..,t the moneyG cla imed w:ere due and payable. 

It wc.s clairr.ed th.,.t both wer e conditions precedent. 
•;le ho.vf.' al.J"c2..dy deal t with (a) . In respect of (b) 

the re is no pleading to support the claim. However, 

we will dea l with it. The relevant provisions are 



clauses 7, 8 and 9 of the contract . 

Cl ause 7 has been earlier set out. It pro­

vides for v al u ation each month by t h e a rchitect and 

f'or payment up t_o 90% of tha t value. Clauses 8 and 9 
then p r ovide for the payment of the r emaining 10~ in 

tw o instalments of 5% each a t tin:e s related to the 

granting of the certi:fica te of comp~ tion by the 

LD.ut oka City Council. 

The object of clause 7 i s , as just stated, 

to ena.ble respondent to obta in progress payments up to 

a total of 90% of the price accor ding to the architect's 

valuation of the work a t the end of e a ch month. Whether 

the cert ificate of the a rchitect is a condition prece­

dent or not is not in issue . Respondent did not in the 

action seek a ny progress payment in terms of clause 7. 
Respondent claimed that t he whoJe price was payable by 

reason of the completi on of the contract and the 

fulfilment of' the only condition relevant thereto, 

namely , the i ssue of a cert ificate of completion by 

the Lautoka City Council . The claim was that the whole 

· sum was due a nd payable except as to 5% which was pay­

able but not due for payment until the pericrl provided 

for in clause 9 had expired . At the tirre of trial 

this period had expired. The intention of the contract 

is that the balan~- of the price i s payable with 

refe r ence to two dates fixed in r elation to the certi­

ficate· of completion to be given by the Lau1o ka City 

Council. The tot al price is so payable in t e rms of 

that pr ovision irrespective of tre. manner in which the 

right to µ- qgr ess payment s may rave b e en exercised in 

the meantime. Progress pa yments relea se appellant pro 

tant o in r espect oi' the price which was payable in full 

upon the issue of the certificate of completion by the 

Lautoka City Council, aJ. though a part was to be held 

. for the period of 90 days provided for r emedying defects 

in a ccordance with clause 9. The necessity for the 

a rchitect's certificate was confined to the making of 

progress payments . 



18 . 

In the pr esent act i on no question o::f 

cnti tlemcn t to a progr ess payment or payments is in 

iGsue . In any event i t i s a provision which r espondent 

could wa ive without losine t he ri ght to claim :f or the 

total price on t he comple·tion of the contract. The 

a.rchi t cct was obliged to make a valuation at the end 

of each month. He \•1Tongly r efused one payment on the 

grou..11.d that it wouJd amount to 74~~ of the price. He 

was bour~d to value up to 90j~ if that value of ...ork had 

been done : vide F . R . Absa lom Ltd v Great Western (London) 

·Garden Village Society fI93U AC 592 , 6 11. The architect 

f a iled in his duty t o v alue the work at the end of 

Hov c:mber and appella nt unreasonably purported to cancel 

the contr a ct before a valuation could be mad~ at the 

end o f De c anber , if trere was a t that time a s hortfall 

i n payment of 90% of t he price . Long befor e this stage 

r espondent had cla i med the work had been compl eted. The 

:c: olc q_ uestion was whether or not respondent was entitled 

tot h e total price s ubject, of course , to any claim 

which appella nt mi gh t ha ve by way of set-off or count er­

·claim. Th er e i s no merit i n t his defence. Tle cases 

cj_ted tJ.11 r efer to an unfulfilled corrlition in relation 

to tre actua l sum claimed . In the instant cas e the 

condition for th3 final payment has been fulfilled and 

no c laim for a progress payment i s involved . 

Counsel for a ppellant arg ued at some length 

th.&t tho provisions of the New Ze~.1.and Standard 

Specification No . 623 form of contra ct applied. This 

was on the basis t h u t the specifica t ions stated : 

"PTeliminary and General 

Condi tions of Contr act : 
3hu.ll be those laiu down by the NZSS 623 
l~o J:m o f Contract ." 

Under t he contra ct entered into between 

;.i. :.i pclJa nt anu. re s_pondent by clause 20 the specifications 

2re d eemed to be p:::i.rt o f t he a.'.sr eezre nt. In our opinion 

the above extra ct f rom the specifica tions is no more 

- than a g e nera l i nd ication of the form of contract which 

tl~ successful tender er would be required to ent er into. 
In the e vent this did not 1-:appen . Moreover a perusal 



of' the NZ Standa rd Specification No. 623 form of con­

t r a c t shows that considerable alteration and mcxlification 

would be necessary be:fore it could be adapted to and 

reconciled with the contra ct actually entered into. In 

_particular a l l power s a nd authority are vested in an 

~~ngineer with no r efer e nce to an Architect . Further the 

i' orm of contra ct se t ou t in the said Standard Specifica­

tion s was left bl::mk and a new a nd different :form of 

. contr :..i.c t was a dopted 2-..vid s i e ned. We do not accept the 

contention th.at , by clause 20 , the parties intended to 

i!'.lclwlc thi s conflicting document as part of the contract 

whi ch w::is l a t er concluded . Any argwnent on this dorument 

must f a il . 

We turn nov1 to consider the claim f .or a set­

off i .n r espect of the items set out in the letters of 

Novembe r 3 and Hovember 2 1 . 

J\'.ir Koya submitted that the learned trial jul ge 

ind c·::i.Jine with the de f ects set out in paragraphs 20(a) 

a nd 2 1 oi: the amended a t ...:.t e ment of defence failed to 

make 2 proper ev8.lua tion of the evidence called by 

appella nt r :-Jsul tinG in the claim of a ppellant being 

substanti &l ly r ejected. 

Mr Pa t e l 1·or tm respondent , submitted that 

t ~ learned tria l judge de_a lt fully with the issues 

r a ised in this g round of appeal; that he saw and heard 

a ll t he wi tnefJscs ; t ba. t he ca refully considered their 

evidence; and accordingly his findings thereon should 

not be d i o turbed . 

Before proceeding to consider counsel for 

a ppellant ' s subrnistions it isdesirable to have in 

mind t he powers and p r oc edures in c a ses wher e an 

u.ppell a t e court is i nvited to r ev er se on a question 

o:f f o.c t the juc.gment of the tria l judge. In "The 

IIont cstroom" LTS217 .A . C. 37 Lord Sumner said at p.47: 

"None the less, not to have seen the 
witnesses .:9uts appellate jui g es in a 
permanent-positi on of disadvantage as 
aeainst the tria l jui ge , and , unless 
it can be s hoi,.m t hrrt he has failed to 
use o.r h as palpably misused his advan-
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t age , the higher Court ought not to take 
the responsibility of reversing conc.lusions 
so arrived at, merely on the result of their 
own comparisons ;:;.=md criticisms of the 
wi tnesses a nd of t heir own view of the pro­
ba bilities of t he case ." 

Lord .Shaw in Clarke v Edinburgh Tramways 

Corpor a tion [19197 S. C. (I-I.L.) 35 in considering the 

8.dvantages e njoyed by a j udge who sees and hears 

wi t ne.sses said : 

11 
• • • In rn:y opinion , the duty of an app:3llate 
Cour t in those circumstances is for each 
Judge of it to put to himself', as I now do 
i n this case , the question, Am I - who sit · 
here without those advantages, sometimes 
b:r-oad and sometimes subtle, wm ch are the 
:privilege of the Judge who heard and tried 
the c ase - in a position, not having those 
privile g e::::; , to come to a clear conclusion 
that the Judge ,,ho had them was plainly 
wrong? I f I ca nnot be satisfied in my own 
mi nd that the J ud ge wi.th those privileg-es 
was plainly '.:rone, then it appears to me 
to be my duty to defer to his judgment." 

See a l s o ',1at t v Thomas L19417 A.C. 484 

Ho wev er, when the q uestion a t i ssue is the 

proper infe rence to be drawn f a cts which a re not in 

doubt the aj)pellate court is in as g ood a position to 

decide as t he jucJ.ee s ittin& a t f irst instance. Powell 

v Strea tham J:,/fanor lTurs i np.; Home LT9327 A. C. 243. 

:Mr Koya in his submission urged upon this 

Court tha t the total amount of $650. 00 allowed by '.·Tay 

of set-of'i • for rectificat ion of defects in the building 

was a bysmally lo:T. In his attack upon the findings 

of' f'a ct by the l e 2.rned trial judge :Mr Koya referred 

to the ,·1i tnes ses called by appell ant and tbe various 

invoice.:; de t a j_lin0 work d one by other contractors, 

but he did not point to any specific matter or matters, 

2.nd demonstra t e on tm evidence where the learned trial 

j udge had g one wrong. 

Hr K~ya submitted tha t the learned trial 

judge h a d wrongly rejected the evidence of Karivardan 

Ua icker who was acting as the appellant's architect 
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and .tha t the lG a rned jui ge ' s reference to him as a 

":pe tty tyrLnt " indi co.ted thJ.t the trial judge had 

rejected e vidence o f this vri tness vr.i thout making a 

proper assessment thereof . 

Turning nm; to the facts the letters of 

:Tovc rr: ber 3 and 21 c omp:ri s e the 11 defects" in the bui1l ing 

1d f ormed the ba sis of appellant's claim, in paras 2 1 

;,;.rd ~:::: oJ-:- the st:-:1.tcment of defence . The learned judge 

tlc ;...·.lt C);,:huusti vely with eu.ch itora; he cons idered and 

r c v io,-rcd at lcnc;th the evidence called by appellant 

und the evidence c a lled by respondent and in so doing 

i' ormed. v e ry definite views as to the credibility of the 

v : .. ri ous witnesses . l:ho l e tter of 3rd November, 1978, 

de,..:.l t p r incj_pally with the light fittings, ceiling fans 

i....nd. :·:rillc shutters as the lea rned judge commented : 

11 As I said the questions of light fittings 
and cei l ing fans and of the grille shutters 
were the main arcci.s of dispute between the 
ulainLi :t'f a nd the defendant . All the other 
ntattcn.~ r u.iscd q_ u.cctions of finish." 

'l'he q_uestion o:f lic;ht :fittings is not a respon­

:::;j_b.i.li ty of respondent bu~ turning to the grille shutters, 

tL.e learned ju:i ge dealt with the matter in this ·way : 

11 IIowever, when tendering 1:lonnald said that a 
si:n{';le grille ~ r o-i;e ning would _ be too long 
and recommended two e,rilles per opening, one 
a bout t·.rice 8.s lone; as the other. Tle plai.n­
tiff not U.."lYlaturally accepted Wormald ' s 
r e comme nda tion and inst cl led the grilles 
accord_ing to the manui'acturers I instructi. ons. 
;.,. cer L·: .. i.in amount of sag from the longer 
g rilles h8.s res ulted, because oft reir weight. 
·l'his could hardly be blamed on the plaintiff. 
In f a ct Mr Robert Hay of Wormald gave evidence 
and c,aid t h.9.t h e i'ourrl nothin.::; wrong with the 
way the grilles h a d been install0d and. said 
tha t e a ch grille operated properly. He also 
S c-J..:i.(l. t hc.t this form of grille (i.e. two 
similar c rilles of unequal length) was quite 
comr:1only used in other premises. Presumably ! 
a certa in amount oi' s ag is to be expected 
with longer gril les. But the owner now can­
plains that the nlain tiff should have installed 
tr.r ec grilles per opening and not two ••. 
I'{r Gr~h2.m \ialker, an experienced architect 
sai d th::.:.t he and · his :firm always stipulate 
the number of grilles required per opening. 
And o.f't er all security shutters were required 

-, 
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a nd e e c urity shut t ers bD.ve been provided 
wh i ch seem t o hcNe worked perfe ctly well 
for the l ast tvrn y ea rs . Perhaps it might, 
as it tv.rns out, rav e be en wiser if the 
pJa intiff had gone back to the architect 
and shOi·m him exactly wha t was being pro­
vided, but I don ' t think it was at all 
unr easonable for t h e plaintiff to have 
proceed e d a s h e d id, on the recommenda tion 
ot· i/or mald. Th er e is evidence tha t Wo:nnald's 
cat a log ue was sent on to t be architect by 
I•Ir Gopa lan , but the a rchit ect took no 
a ction till t he e;ri l l0s were a lrea dy fitted. 
}Ir lfai ckcr s aid he .saw the tsr ilJ.es being 
s tored on s ite and spoke to the foreman 
about i t . Wiether that was true or not , 
and M.1.· NctiL:k~r was such a poor and unre.liab.l.S 
wi t ne s s t hat t his mus t be d oubtful, Nr 
J\!'a i cker t ook no s teps , as he Dhould have 
done , to ma ke sur E:: t hat the who:l? matter 
was t hras hed out with JI.Ir Y . P. Reddy or Mr 
Gopalan, and i f necessary making a n adjust­
ment to t h 0 contra ct price (becaus e thre e 
cri l les per opening would certa inly have 
c os t more t h a n two 5rrill es per opening). 11 

The l e /).r ned Jui gc de a lt with the claim that 
t he edg e t; o:f the c oncre t e coJ.u.mns we re wavy - and 

requir ed smoothi ng a nd painti ng. ~Ir Che t Ram the 

1'Iuno.c cr of Sa.wi Naidu Cono t ruction Ltd. which company 

c ~rri ed out the a lle ged r emedi al work - gave evidence 

and th e l earned j udge s u i d : 

" Mr Che t Ram g av e e vidence that bi□ company 
had dor..e work on t hem, but not only did he 
make a very poor showing in the witness box 
tm der cross - examina tion, but also in spite 
0£ be i ng r eques t ed by t he pJaintif f's 
s olicitors to p r oduce documenta ry evidence , 
s uch as work shee ts or pay sheets to suppar t 
his c l a im t o hav e done the work he failed or 
was una b l e t o do s o or in any way to sub­
s t antiate his very s haky testimony . And he 
was f 2.r from clea r i n explaining exactly 
what wor k was done ." 

'.£he Jou.r ned ju:1 g c c oncluded his treatment of 

t r.is t opic b y s a y i ng 

" 'rhi ::: lea ves t he Court in a p osition where 
i t c~rnnot give uny weight to the defence 
all cg::c,_tions that the re wa s a.nyt hing de:fective 
wi t li t he column ed ges t hat had to be recti­
f i ed and unabl e t o a ccept that any 
rectific2.tion ·work ha d to be done on them 
or ha d in fa ct b een done on them. 11 
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Dea ling with the clc.im that the external 

f ron t tiling was very uneven, the learned trial jul ge 

st2.tcd 

"Mr Naicker when pressed :for details or his 
c omplaint said t hat there were a total of 
tile~ amountine; to a total of a bout twelve 
sheets that were uneven. Since the total 
number of tiles used on the walls amounted 
to about 3 ,600 sheets it ,-,ill be seen that 
twelve sheets represents a very small 
fro.ct ion of· the work which could be com­
plained about, less t han 0.5%." 

Mr Chet Ram gave evidence and the jul ge 

su._':lrn.:i:·i s ed his evidence : 

"Mr Chet Ram 's evidence as to the work done 
on these tiles wa s as unsatis:factory as the 
rest of his evide nce and again was unsuppar ted 
by do1:wnent a ry proof that any work was carried 
OU t • 11 

The learned jul ee concluded : 

"So once a gain th8 re is considerable doubt 
whether a ny rectification work on the mosaic 
tiling was necesst·.ry un~er the contract, or 
th:J.t any rectification work was done. And 

once a,3ai.n I repeat that the pJaintiff had 
not negl ected or r cf·used to do the work. He 
had said he couldn I t see anything wrong and 
in effect a sked the :1 rchitect to indicate 
tiles thut needed to be replaced, which the 
architect did not do . 11 

Turning to the complaint re quarry tiles the 

lea rned judge said : 

" The plaintiff did not neglect or r efuse to 
do the work, but asked to have the exact 
loca tions pointed out. Apparently when Mr 
Naicker sh owed .Na idu Construction and Western 
Buil d ers t re w·or k to be done on the building 
the t iles complained of had by then been 
marl{cd . In his e vidence Mr Naicker said tba t 
he fo und a bout sixty quarry tiles faulty or 
uneven out of about 11 , 000 , which it is a 
very small percentaee . :f\l!r Hurrey Colburn' s 
opinion was that the tiles were within 
acce p t able standards for Fiji, but that does 
not seem to be go od enoug h for Iv'1.r Naicker. 
v J dly enoug h ~estern Builders' quotation far 
t h is work was $ 1 , 000 whi.1s t tha t of Naidu 
Construction was $313, a surprisingly big 
varia tion. Again 1-r1r Gr aham Walker said p.e 
saw no e vidence - such as unmatched pointing 
to indica. te that any rectification work had 
be en done on the quarry tiles. 11 
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Deali ng with the c omplaints regarding the . 
f r ont yaka - shiplap l .ining , the lea rned judge reviewed 

the evidence called by both s i des and concluded by 
saying 

"Photographs produced in evidence show some 
of t he shiplap , which certainly i n the photo­
gr aph l ooks a lright , though Mr Nai cker 
purported to see and mark places where he 
said it was not stra ight. Mr Murray Colbtr n 
said the shi pl ap was wi thin acceptable 
standar ds , and Mr Gr a ham Walker said he saw 
no signs tha t any of the shiplap had be en 
taken off and nailed on again. So once 
aeain not only i s ther e considerable doubt 
,-ihether the re was any fault wit h the p.Jain­
tif:f ' s work - or a t leas t f a ult that would 
be ou.tside acceptable standards for the 
contract in Fiji, but there i s considerable 
doubt whether any r e ctificati on work wa s in 
fa ct carried out ." 

The remaining mat t ers complained of in the 

letter s of 3rd Nov ember and 21st November 1978, were 

o:f u. minor n ature o.nd while co unsel :for appellant did 

not specify any par ticular i nstance as being one where 

it \..las claimed that the learned juige in the Court 

below, h c.d 0 ore wronG or mi sdirected himself', we are 

satisfied trat the evidence bearing upon these remaining 

vd.riott$ matter s was c a r efully considered and distilled 

by t he l earned judge and we a gree with his findings and 

concl u~i ons ther eon. 

i\Ir Koya urged th.a t this Court should make its 

oun assessment of' the oral and documentary evidence arrl 

ir.. so d oing as certa i n if the lea rned tria l judge ha d 

failed to correc tly eva luu t e the evidence and the 

invoi ces relati ng to remedial work ca r-ried out by other 

c ontr act ors . IV~r J\Tira nja11 the NanaBi,ng Direct> r of the 

o.._opcllant said : 

"Defects wer e not corrected by the buiJd ers. 
I ins tructed solicitor s to give seven days 
notice to r e ctify defects . If they were not 
recti£ied · I instructed s olicitor to cancel 
contract . 

Architects never i nfluenced me in my 
decicion in any way. I was satisfied that 
de fendants were in brea ch of contract . I 
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never instructed a rchit ects not to issue a 
certificc..te of p:?.yment . Contr act was finall y 
dot e r mined on 12 t h December, 1978. 

I instructed a rch:Lt octs to ge t quotations 
for rectifica tion o:f vc1.riow:. defects. 

I rece ived c ertain quotations from Sarni Naidu 
C.:;:ostruction Compl.!.ny . Exhibit E - 46 , a nnexure . 
Bvent ue:.lly work was compl etecl for ~6652 . 50. 11 

'fh• · q_ .. tot:. .. t ion fr om Sarni Nai du Construct ion Co . 

, .cl'J .,·0 '-'Lt:rn _lulJ.cJ.on:; 1·1erc u.ato<l ~ 1st J une , 1979 , and were 

H .. <.;·.lvc<l ~:ftcr the plrodines had been filed in this case 

;,;, · t 1 t:10 claim i ' orrnulat ed by th9 o.ppellan t i n respect of 

tt.c d efects . Mr ·-:-ai cker in his evidence said 

" .Sxhibi t E . 46 Annex . Someth ing l i ke tha t I 
g~ve to t :!:':em. I t was exa ctly the sarre as 
.. · t . I cave the m that sometiire in April 
or- i-:a r ch if I r emember correctly . I think 
i,-.re ·,iT ote a lett er to both of them arourtl tha t 
ti11!e . I sh owed them the site sometin:e in May 
or· Jurw . !Jot to r:c t hcr . I co.n ' t b e very sure 
u /' Ll1u d · . t,e . I ...., 111 no t c ure if I rang them 
for 11uo t :,1.tion on ?. 1nt June , 1979 . I can 't 
rcmc:r.be r . I can ' t r r.i·nember if I r ang Sarni 
Ho.id u aft e r show:i. n;-~ trBm the site . I ma y 
h:.v c~ don n , I c o. n ' t r clt!cmber . Sa.me with 
:ic:..: turn !3uilders . Owner asked us to &,"G t 
qu ota tion - it ,-ms ce tting late . I don ' t 
knoH wLun. 11 

It is also i ntere s ti ng to note that the buildi ng 

~-.-2s let from h , t r!ay , 197 9 , to 1':firanja n ' s .Autoport Ltd . 

r,. t -~6 , 000 per r;1or1th ; and the 2nd f l oor was let to Fiji 

~loctricjty .Authority at ~882 per month from 1st June, 

197 9 - uell before the quotes f or defects were sought 

.fr om ;3&.mi ;·ru. id.u Construction Co . and i·Testern Builders . 

Dc,,.linc with the e stimated cost of the d efe cts 
• • • 1 . ,:;.ic,cer 

" l w.:1 ' t, r c momre:r 1·1hen I es timated cost of 
defects . In December 1978 I could have 
cct.i.m: t tcd rouehl y - a bout $25 , 000 - allowing 
,:; 1 0 , 000 for lie;ht fittincs , about a; 15, 000 
rt) i;l a cc::icn t for :•;ri llc , and rest for other 
ucfectLl . " 

11s we h:...l v e stated , t.111; Jj,ghto and the grilles 

.~ere: ths principul matters complai:-ied of. The le~ned 

tria l judGc said : 
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11I1Ir fia icker h ad to :::,dmit that his main com­
pJ :1int with most of the items was with the 
f'inish , thE: appearc.nce of the building and 
not the substanc e oft be -:-rork." 

?he \•;ei t;hing of t he evidence; the ba l ancing 

of t:1e probabilities was u matter f ort he trial jui ge; 

i t W.J.~; ll.is Lc. sk to evaluate ih c ueight of the evidence 

on s i th.Gr 3i.<.le .:i.nd. h LL Vinr; reco.rd to these matters to 

J 

8.0 ci.d.~ ·..rhcre the tr uth 1 2.y. _;,.s Has said earlier a tria l 

,jud __:u ll:1.s ::.i. ~:rcLtt ud va ntQ.:~r:.? over an appellate court ; 

Gvitlence o f o. uitness s een and heard is of much greater 

i mrmrtan~e in eva luati.11{; t he credibility · of a witness 

t l~~n r ehdi 0d a tr.:i.nscr ipt of that evidence ; this court 

s b:>uld no t interfe re unless s a tisfied both, that the 

ju:lc;r:ient, ou~p t not to s t and and that the divergence of 

vi e::~·1 between the trial judge a nd the appellate court 

'-

l-.:..1.r..; not been occt.1s i oned by any demea nour of the witnesses 

or tru-o r :J.tmo~{9hc re of t he tria l ( which may e lude a n 

~~:J .)~.ilL.t c cou::·t ) or by any other of those advantages 

.:i. i ch U tc Lri ::..1.l j u.dce unuoubtc<lly possesses . 

'.t' hc learned tri al j ud.0 e dea lt f'ully with the 

:.::. t, V., r:.; r•;____i.:.; cu in t':1.e letter::; of 3rd Uovember , 1978 and 

...:: 1 J ovu:il;e .c , 1 978 u.ncl co:'lsidered in depth the evidenc e 

01' th.:-: v :..,.riou::: .Ii t nesses . It would be fair to say t h.at 

o n bc..l:.n ce ho f ouncl t he witnesses called by respondent 

.11uc;:~ □or.c crcd ible ani ruJ.i2.ble . For instance i n dealing 

'.iith ]·To.icker ' s evidence tho lea rned judge said 

" Ee wo..s i:-_lso an e xi;r emely oad witness with 
Hh:~.t c ould 1:.H:rhapG be termed a convenient 
me:r:.ory . 'l'here wore so many 'Can ' t remembers' 
or ' I don ' t k now ' s 1 8/non6 his answers as to 
t h row :;. s erious doubt over his few positive 
asGcrtiorn.: or r ec;oD.ecti. ons where they were 
relE: vLl.nt . :md he s eemed to be r ather 
i f;,i o rani. o f thci r cc:uire ment that in a situa­
Lion S'...l,:,.:h us thi ~ an a rdJ. itect ha s a duty 
to o.ct iinpartially and in an unbiased manner 
bct,·recn the m·mcr 2.n d the contractor. 
~·,1 L h oui:~h 1.1hon pre:;; se<l he said he was being 
f :..i.i r t o t h e contr:i.c tor , he otherwise made 
it cle;;.~r tha t he e x pe cted t.he contractor to 
acce pt his judl_~cnt or his decision without 
q_uestion. Ther e wer e other matters which 
r 0n<ler cd his q_ uab ty as a witness trying to 
speak ai:; a n architect questionable. 11 
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·rhe comments of the learned judge as to the 

credibility of Mr. Chet Ham are sta ted earlier. 

The credibility of a witness was discussed by 

Lord Pearce in Onassis and An.or . v. Vergottis LT96fjj' 2 

Lloyd's 1teports 403 at p . 431 uhere he said : 

"' Credibility' involves wider problems than 
mere 'demeanour' which i s rno::; t ly concerned with 
wheth~:r the witness appears to be telling the 
truth as h e now believes to be. Credibility 
covers the followinG problems . First , is the 
witness n. truthful or untruthful person? 
decondly , is he , though a truthful person, 
t ·, ling something less than the truth on this 
issue , or , though an untruthful p erson , · telling 
the truth un this issue? 'l'hirdly , though h e is 
a t;:cuthflll person telling the truth as he sees 
i t , did he rec;ister the intentions of the 
converGation correctly and , if so , ho.s hi s 
memory correctly retained them? Also, has 
l1i:. rocollcc tion been subocqucntly altered by 
uw.:on:::icj ouo bio.□ or wish.fttl thinking or by 
overmuch discussion of it with others? 
t'iitnecses , especially tho se who a re emotional, 
who think tho.t they are rnoro.lly in the rieht, 
t enu very easily and unconsciously to conjure 
up u lec;nl righ t that did not exist ••••••• All 
these problems compendiously are entailed when 
a Judge as sesses the credibility of a witness; 
they are all part of one judicial process. 11 

The learned judge in the court below after 

carefully. evaluating the evidence; examining the 
documentary evidence led in support reached the 

c.:onclusion that a total sum of $650 be allowed to 

cover all the rectification work . The lea rned judge 

went on und Baid 

"It f ollows from what I hc::.ve said above that 
the set- offs bel atedly cla imed by the defendant 
under p,1r~c;ra1,hs 20, 21 c:.nd 22 a re dismissed 
except Lo the extent thot I 11ave r educed the 
pl:iintii'l ' s claim to ci.llovr for rectification 
wo:r·k thr!.t mi~h ~ have been necessary or the 
pluinti f.f \·J..;.s prepared to do under the terms 
of Llle contract . " 
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'fhe task of the appellant was a laborious 

and 1.1.phill one and . the onus was upon him to satisfy this 

co1..u·t thn.t the lea rned judGe way wrong in his assessment 

of the ar,1ount deductible for "justifiable rectification 

work 11 and that this court should reverse, vary or amend 

hi s finding s on the issue of defects. Remembering the 

g rea t a dvo.nta ce which the tria l judge has in seeing 

D.n cl he;.J,rinc; t h e wi t n esses '-md u.fter carefully reviewing 

ull the evidence it has not been demonstrated that the 

lea rned tria l judce was wrong und therefore his decision 

ou6h t not to be interfered with. 

Accordingly this g round of appeal fails. 

The remaininG question is the appeal against 

!,he d i::mi.:J:.ml o i' the countercla im. The extent to which 

respondent failed to comp lete t he contract has been 

c 0 L t;lcd l;y .LLndincs on the cla im for a set-off. 

_.\ppclla n t by Lho ,~ivine, . 01· an unrea sonable notice of 

VJ1·mina tion ffeprived respondent o t' an opportunity to 

r emedy defects under clause 9 of the contract. The 

int ermino.ble del ay in settlinc the question of light 

f itt ing s was the fault o f ;::i.pp cllant because appellant 

h a d no right to deprive respondent of the supply of 

t hat material. lilly question of delay in completion 

.rests on appellant by reason of its unreasonable action 

in t ermi1'la tin6 the contract and to.king possession of 

t he buildinG ·befor.c . respondent was able to avail itself 

of t h e time up to December 31 and the provisions of 

c lr;.uso 9 in respect of defects . Since appellant 

acted unr easona bly in terminating the contrac.t and 

d cprj_vod rccpondcn t or its . ri:;ht to remedy the defects 

it c,mno t no \·1 visit the consequences of i ts so acting 

upon respondent. 

\'ie dismiss the appeal l with costs to be f _ixed , 

1.·ur res1;ondent to be paid by a ypelln.nt. Ii'or the reasons 

we h a ve e;iven a n d for the reasons given by the learned 
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judge , wi i,h which we respectfully agree, the appeal 

~;ain3t, th·e judgment in respec t of the counterclaim 

is a lso dismiSSP~ 
' 

. . . . . . . . . . . . . . . . . . . . . . . . . . . 
Vice l'resident 

.... •. J ..... ...... .. . 

............. .:. ... .. .:..· ..... . 
Judge of Appea l 
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