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JUDGMENT O,·' THE COURT 

APPELLANT 

RESPONDENT 

'l'he appellant was convicted by the Supreme 
Court of F1ji sitting at Lautoka on 18th June , 1981, of 

the o f fence of official corrupti on , pursuant to section 
98 of the Penal Code (Cap . 11) and sentenced to 12 months 
imprisonment . The information brought aga inst appellant 

was laid and determined under the 1967 Edition of the Laws 
of rlji and ac cordingly we shall refer to thi s legislation. 
'l'he appellant was jointly charged with two other defendants 
Narayan Sarni Goundar and Ashok Kumar ; the appellant in 
addition to the count on which he was convicted faced five 
fur ther counts of of ficial corruption and one count of 
attempted official corruption; in respect of these other 

counts the three assessors returned the unanimous o~inion 
of not guilty which the learned trial Judge accepted; the 
appellant was acquitted in respect of these other counts. 

· . ... . 



\~arayan Sarni Uounclar ancl Ashok h.umar were each charged with 

2 counts 01· official corruption and both were acquitted. 

The appellant , a driving examiner , employed by 
tm Government of 1•'iji in the Department or Road Transport 

was charGed with the of fence of corruptly receiving , on 3rd 
. July , 1980 , the sum of -~~190 for passing Gyaneshwar Dutt 

on his driving test for a licence for a motor truck ; 

Gyaneshwar Dutt havine passed t he test received a certificate 
of competency from appellant and subsequen~ly the appropriate 

driving licence . 

The prosecution in support of the charge brought 

against appellant called evidence from Gyaneshwar Dutt and 
Narayan Naidu both of whom , it was acknowledged , were 

accomplices . Gyaneshwar Dutt stated that having heard that 

Narayan Naidu could arran3 e for the issue of a certificate 
af competency went to Narayan Naidu ' s shop in Ba and 

informed him of his desire to obtain a licence to oper ate 

a hcuvy i_;oocls vchi(.; lc . Gyaneshwar DuLt said -

111,arayan told me the Iec required fo r the 
llcence . He said h e woul d le·t me know how 
much was required." 

Gyaneshwar Dutt made an appointment for his 
dri vin6 test with a clerk in the Hoad 'l'r ans port Department 

and was advised he could take the test in two weeks time . 

'l'he ciay before his test Gyaneshwar Dutt was advised by 

Nar ayan Naidu to bring hi m the sum of $ 190 ; about 8 a . m. 

on 3rd Jul y , 1980 , Gyaneshwar Dutt was tested and pas s ed 
by appellant ; later the same day (af ter he had been 

tested and passed) Gyaneshwar Dutt withdrew $190 from his 

Savings Bank Account and pan this amount t o Narayan Naidu 
at his s hop ; Narayan Naidu placed this money in a torch 

battery box; at 1 p . m. that same day Gyaneshwar Dutt went 

back to l'larayan Naidu ' s shop where he saw the appellant and 

handed him the box containing the money . There were con­
tradictions in tm evidence given by both Gyaneshwar Dutt 

arri i~arayan Naidu , but we shall have more to say hereon later 

in this judgment . 
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Narayan Naidu denied having any discussions with 
appellant regarding the issue of a driving licence t ,o 

Gyaneshwar Dutt or the payment of money . Narayan Naidu stated 

that Gyareshwar Dutt approached him regarding the obtaining 
o f a driving licenc e and tha t he advised him to make his 

own arraneements ; that he saw Gyaneshwar Dutt and appellant 
havin~ a discussion ; he cla im ed he did not tell Gyaneshwar 

Dutt thot j t would cost ~i190 for n licence , a l though he 

admitLcd that Uyaneshwa r Dutt after pass ing his test brought 
the sum of S~190 to him f or appellant. Narayan Naidu said 

h e placed the money in a torch battery box ; Narayan Naidu 
was un abl e t o explain how or why Gyaneshwar Dutt mentioned 

t he sum of ~S190 . Narayan Naidu stated that Gyai:ieshwar Dut t 
came to h i s shop at about 1 p . m. on 3rd July , 1980 , with the 

a ppellant , and Narayan Naidu handed appellant the box 
containing the money. 

1 L ls Lo be noted that neither Gyaneshwar Dutt 

no r Narayan Naidu admitted havint.s any discussions with 

t he appellant relating t o the issue of a driving licence 

o r the payment 01· money in respect thereof ; nor was there 

~.Y direct evidence f r om either Gyaneshwar Dutt or Narayan 
Naidu t hat either or both of them entered into any ag reement 

with appellant relating to the issue of a driving licence 
and the subsequent payment of money . 

Appellan t in his evidence denied entering into 

a ny aBreernent with ei ther Gyaneshwar Dutt or Narayan Naidu 
r egarding the issue of a driving licence; he admitted 

t esting Gyaneshwar Dutt , but denied receiving the sum of 

$ 190 . It was acknowl edged that the only evidence a gainst 

a ppellant was the evidence of the two accomplices 
c.;yancshwar Dutt and Harayan Naidu which remained uncorroborated; 
clear ly there wa s no other independent evidence implicating 

a ppellant in the alleged ol'f ence . 

An appeal has naw been brought against conviction 
and the grounds t hereof may be briefly summarised. 



(1) That the learned trial judge failed to warn 
the assessors as to the danger of acting on 
the uncorroborated evidence of 2 accomplices 
and accordingly there was a miscarriage o:f 
justice . 

( 2 ) That the trial judge failed to put to the 
assessors the defence case adequately and 
f ailed to point out to the assessors the 
c ont radictions in the evidence given by the 
accomplices . 

( 3 ) That the trial judg e misdirected the assessors 
in his summing up when he said: "However , guilty 
people ~o tell lies in order to try and conceal 
t heir guilt and you can take into account your 
opinion that an accused has told lies and 
we i gh that aspect in the balance with other 
evidenc e " . 'J.'ha t there was no evidence of the 
appellant having told a lie and that the direct-
ion was unf air to appellant . · 

(4) That the verdict is unsafe and/or unsatiszactory 
having regard to the evidence as a whole , and 
the summing up . 11 

It will b e convenient to deal firstly with 
Ground 2 o:f t he Notice of Appeal . 

l'✓ir . Shankar f or appellant submitted that there 

were major inconsistencies in the evidence given by 

Gyaneshwa r Dutt and Narayan Naidu; further , that where the 

only evidence against an accused is the evidence of 

accomplices it is important that the evidence be fully 

.tested in cross examination and carefully scrutinised 

by the Court. That the case for the defence had not been 

fully or fairly put by the learned trial Judge before the 
assessors. 

Admittedly there were inconsistencies in the 

evidence given by Gyaneshwar Dutt and Narayan Naidu 

particularly in r elation to the alleged passing of ·money to 
appellant . 

Gyan eshwar Dutt said: 

"Later 1 saw Accused 1 (Pillay) the same day 
about 1.00 p. m. at Narayan ' s shop (PW3) • . He 
called me into the shop. I picked up the 11 money 
box" and h anded it to Accused 1 (Pillay) and I 
l eft . 11 
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Narayan Naidu in cross examination said : 

"The Sanyo Battery box was handed to Accused 1 
by PW2 . 

u. At Preliminary Inquiry you said, 11 I gave 
this money in presence of PW2 ( Gyaneshwar ) 
to Accused 1? 

A. I handed to him . I handed the box to 
Accused 1 in presence of Gyaneshwar . 

I did not count the money . There was a 
lid on the box. Third parties could not 
have seen what was inside. 

I handed it to Accused 1 when PW2 handed i t 
to me." 

Earlier in examination in chief Narayan Naidu 

11About 1 . oop . m. Pillay (/\ccused 1 ) and PW2 
came in. PW2 gave Pillay the money . They 
shook hands and left. I do not know how PW2 
came to mention ~~190. 00 . 11 

There were other differences in the evidence 

given by Gyaneshwar Dutt and Narayan Naidu in rel ation to 

the discussions alleged to have taken place between 

appellant and Gyaneshwar Dutt, and between Narayan Nai du 

and appellant. In our view , however , these discrepanci es 

were adequately referred to and discussed by the learned 

trial judge in his summing up . An extract from the summi ng 
up clearly shows that the learned trial judge was aware 

of the conflict in evidence between Gyaneshwar Dutt and 

Narayan Naidu and he dealt with these adequately as an 

extract :from the transcript shows . The learned trial 

,1uc3/_·;c ;;:1.i.d : 

"In cross- examination P. W. 2 said that in the shop 
P. W. 3 Narayan handed him the box tel ling him to 
pass it on to accused 1, Pillay, who was also in 
the !;;hop. 1-'. W. 2 Gyaneshwar was cross- examined on 
what he said at the Preliminary I nquiry before 
the mabistrateo He agreed that he may have said 
it was 1\Jarayan (P . W~3 ) who handed the box to accused 
1 , Pillay. He also agreed saying at the 
Preliminary Inquiry that he handed the money to 
P. ~•i . 3 (Narayan ) when they were in the truck and 
on his way to be tested but i n cross- examination he 
said t hat he now recalls that P. W. 3 ( Narayan ) 
told him to wait until they were in his shop. 11 
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The learned trial judg e in his summing up fairly 

o~tlined t he evidence g iven by appellant . 

We a r e satisfied after a close examination of the 

record that there is no merit in this ground of appeal and 

it fai l s accordingly . 

We consider now Ground 3 of the Notice of Appeal . 

The learned trial judg e said: 

"Bear in mind that the accuseds do not have to 
prove their innocence and t h e fact that an 
accused has in your view told lies is not 
proof of guilt . An accused may tell lies to 
hide the guilt of some other person or for other 
r easons not connected with guilt on his part . 
Howe v er , guilty people do tell lies in order to 
t ry and conceal their guilt and you can take into 
account your opinion that an accused has told 
lie s and weigh that aspect in the balance with 
t he other evidence. " 

Counsel Lor appellant s ubmitted that there was 

no evidence before the assessors that the appellant had 

been prov ed to h ave told a lie ; furthe r , that where lies 

constitute a n i mportant element in the cha in of proof put 

forwa rd by the prosecution a clea r direction f rom the trial 

j u d~ e is necessary. 

Mr . H.aza for the Crown submitted that the learned 

trial judg e ' s remarks did not constitute a directi on that the 

appe llant had told lies, but t hey were meant to convey to 

the assessors that if they thought the appellant had tol d 

lies then the learned judge was saying how such l ies should 

be treatedo 

The lcnrncd tr.i a l judc;e did not deal with any 

specifj_c lie that the appellant was alleg ed to have told 

and , .in our view, it was misleading for the trial judg e 

to make a c asu al r ei·e rence to l ies Generally without in any 

way s pecifying what lies the appellant was alleged to have 

told . 

Where lies are to be relied upon as suppl ementary 

evidence , the trial judg e must g ive a clear direction that the 
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assESsors ·must be satisfied that the statements challeng ed 

do amount t o lies or evasions , and if they are so satisfied, 

that the lies or evasions point t o knowledge on the part 

of the accused of his guilt and were not merely the resul t 

Ol pani c , instability or sofue other explanation . In the 

present case no such direction was given by the trial judg e , 

n.eitbe r in his direction s on the law nor in dealing with the 

~atters o~ evidence . In our v iew the ass essors could have 

believed that they were bein~ invited to take into account 

unspeci f i e d l i e s ; they may have thought that the learned 

trial judge believed that the appellant in his evidence had 

told l ies , pa.rticular-ly , as the learned trial judg e went 

on to say "and you can take into a ccount your opinion that 

an accused has told l ies and weigh that aspect in the balance". 

The only o ther evidence in the c as e a gainst the appellant 

was that of the accomplice s and a lie , even if proved , 

cannot be u sed t o corroborate the evidence of an accomplice. 

In 11.rchbold Cr lminal PleadinG Evidence and 

Pro.ctice 40th 1.'.:d itj_on , a t paragr ap h 1419 it is stated 

11i.n accused per son does not corroborate an 
accomplice merely by giving evidence which 
ls not accep ted and which must then be regarded 
as f"al sc . Corroborat ion may well be found in 
th e e v idenc e of an accused person ; but that is 
a dii'fer ent matter , fo r there the confirmation 
comes , i f a t all , ~ rom what is said and not from 
the i'alsi ty o f what is said. It is , of course 
corr ect to say that these circumstances - the 
failure to g ive evidence or the giving of false 
evidence - may bear a gainst an accused and assist 
in his conviction if t l1 ere is other material 
sufficient to sustain a verdi ct a gainst him . 
But i f t he other material is insuffi cient either 
in its quality or extent they cannot be used 
as a make- weight : •rumahole Bereng v . R. ( 1949 ) 
A. C . 2::>3 , P .C. 11 

AccordinG]..y in our o p inion the reference to lies 

and the manner in which it was expressed by the learned trial 

judg e was to say the l east misleadin8 and could well have 

bemused t h e assessors . 

However , bearing the se obse rvations in mind we 

turn nm-., to deal wl th Ground 1 of the No t ice of Appeal . 

7 
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!·Ir . Shankar submitted that the learned trial 

judge had correctly directed the assessors that Gyaneshwar 

Dutt and 1'!araya.n Naidu were accomplices ; that n eit her could 

corroborate the othe r; that there was no other independent 
evidence ; however , counsel for appell ant argued that the 

learned trial judge fai led t o give the necessary warning to 
the assessors as to the dangers and inherent risks of 

actin,~ upon Lhc: uncorroborated evidcnc e o.f accompli ces ; 
he pointed out that th 0. learned t rial judge directed the 

assessors to examine the evidence of the two accomplices 
11with care", but failed to administer the solemn warning 
that it was danger ous to convict the appellanton the 

uncorroborated evidence of the accompl ices ; that , this 

evidence , he submitted, was unr~liable having regard to 

t.r.einconsistencies t herein and was the only evidence. 

Mr. Raza .for the Crown submitted that the learned 

trial judge had dealt a t length with the treatment which 

the assessors were required to give t o the evidence of 

accomplices ; that a suf.ficient warning had been administ ered 

wh en the trial judge told them "it is the pr actice to 

r egard t he evidence of accompli ces with suspicion and t o 
r equire corroboration or their evidence before acting upon 

it" ; that the inc~nsistencies referred t o by counsel for 

appellant were of a minor nature ; that takirg the summing 

up as a whole the warning given was suffi cient in the 

particular circumstances of the trial . 

Further, he submitted that i f this Court was of 

opinion that the warning was not sufficiently forceful then 

t he proviso contained _in section 23(1) of the Court of 

itppeal Ordinance ( Cap. 1 2 ) s hould be applied. 

~e consider now the summing up ; in so doing 
however , it must be r emembered that this was tri al of 

3 accused .facin1•; in total 9 counts of official corruption 

and one count oi attempted official corruption , and that 

the evidence on each count varied or.e f rom the other. 

At the commencement of the summing up the le~rned 

trial judr,e gave a lengthy disquisition to the assessors 
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dealing with the manner in which asses.sors should treat 

evidence g iven by accomplices ; the different types of 

accomplices ; the meaning o f corroboration; the need fo r 

the evidence of accomplices to be corroborated, and that i f 

there is no corroborative evidence the evidence of an accomplice 

can n everthel e ss still be accepted and acted upon providing 

the assessors are convinced of its truth . The learned trial 

judge in d ealing generally with the evidence which had been 

· - called in the trial o f the three accused dealt with the risks 

of acting on the evid ence of an accomplice which is not 

corroborated and suid : 

11 I f there is no corroboration of accomplice 
evidence you can still accept it ard conv ict 
on it provided you are sure that he i s · tel ling 
the truth ; but examine it with care . 11 

The underlining is ours . 

The learned trial judge also directed t h e 
as~etsors in these termo : 

11 I t is the practice to regard tre evidence of 
acc omplices with suspicion and to requ i r e 
c orroboration of their evidence before acting 
upon it . 11 

Again the learnect ·trial judge when deali ng with 

accomplices who b e came " Crown Witnesses" and who gave evidence 
for t he prosecution said: 

"There is another type of accompl ice who has not 
avoided police suspicion but without whose evidence 
the prose cution will have no case against other 
persons whom they regard as the more serious 
offenders . Therefore the prosecution o£fer them 
i mmunity f rom prosecution in return for their 
evidence ; they become what are often known as 
Crown witnesses . In their cases the re is not 
t h o Gc:1mc moti vc .for telling lies ; they are not 
trying to s hif t the blame on to someone else to 
p rotect themselves because they are no~ being 
charged. Nevertheless they can be activ ated by 
imp roper motives; perhaps some idea of getting 
e v en with their accomplices who are charg ed; 
they may feel spiteful because of some grievance ; 
or they have perhaps persuaded the police that they 
are not as bad as the other s . Thei r evidence must 
be c arefully examined . 11 

the underlining is ours . 
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Dealing now with the count upon which the appellant 
was convicted the learned t rial judge after discussing the 

evicience led by the prosecution and the defence concluded his 
remarks by saying -

"Remember that P. W.2 (Gyaneshwar) and P.W.3 · 
(Narayan lifaidu ) are accomplices. They cannot 
corroborate each other and there is no independent 
evidence. Therefore you will have to decide 
whether you can accept their uncorroborated 
evidence ." 

The learned trial judge did not, however, go on 
and warn the assessors that notwithstanding the fact that 
they a ccepted the evidence of the accomplices as truthful 
it was dangerous to convict on such evidence where it was 
uncorroborated. 

The question that arises for determination by 
this CouI't is whether t h e caution g iven by the learned 
tr.inl Judr;e wns ln thc1 circumstances of this case su.fficient. 
In considerin8 the criticisms levelled at the summing up we 

are conscious that it would be unwise to suppose that there 
is any such thinG as a model summing up appropriate to all 

cases of this kind . As was emphasized in D. P . P. v . Hester 
[1 9737 A.C . 296 and D. P. P. v . Kilbourne /19737 A.C. 729 a - -direction to a jury on a matter of corroboration may be 

framed in accordance with the particul ar requirements and 
cir_cumstances that the particular case demands. 

It is we believe the rule, however, that a 

clear and pr·ecise warning should be given to assessors o:f 
the dangers and inherent risks of convicting an accused 

person upon the uncorroborated evidence of an accomplice . 

In Davies v , Director of Public Prosecutions [f95'i/ 
1 All E. R. 507 at p . 513 Lord Simonds L.C. said : 

"'l'he true rule has been, in my view, accurately 
formulated by the appellant ' s counsel in his first 
three propositions •••••• First proposition: In a 
criminal trial where a person who is an accomplice 
gives evidence on behalf of the prosecution , it is 
the duty of the judge to warn the jury that, ·. . 
althou~h they may convict upon his evidence , it is 
dangerous to do so unless it i s corroborated •••••• " 
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However, we are also mindful that this rule does 

not mean that the re is some magic formula to be applied by 

the trial judg e but , there is clearly a duty in our view 
to use languag e which will in plain terms convey the warning 

that it is dangerous to convict on the uncorroborated evidence 

of' an accomplice . In Reg . v. O' Reilly L1967/ 2 Q.B. 722 
at 727 Sa lmon L. J . said 

"clut the rule that the jury must be warned does 
not mean that there has to be some legalistic 
ritual to be automatically recited by the judge, 
that some particular form of words or incantation 
has to be used and, if not used , the summing- up 
is :f aulty and the conviction must be quashed. The 
law , as this court understands it, is that there 
should be a solemn warnin·r i ven to the ·u .1.n 

Jury can un ers eguar 

~he underlining is ours. 

This Court has anxiously examined the summing up 

and tre d irect ions given by the learned trial judge which are 

the subject of complaint. In respect of the evidence given 

by Gyaneshwar Dutt and Narayan Naidu the assessors were 

directed "to examine the evidence with care" which in our 

view , with respect , does not greatly increase the duty already 

cast upon the assessors and as expounded by the learned trial 

judg e in his directions on the burden of proof when he said : 

11Give the same anxious care to the evidence 
as you would to some very serious domestic 
or business problem of your own . 11 

The learned trial judge had at the beginning of his 

summing up a dmittedly g iven a lengthy treatise as to accomplic 

and the reasons for adopting a "careful approach" to their 

evidence but, in our view, where , as in this case under appeal 

the only evidence a i~a inst the appellant consisted of the 

uncorroborated evidence of accomplices a clear and solemn 

warning should be Giv en . as to the dan~ers of convicting on 

such evidence ; in our view this dang er is heig htened as 

Gyan eshwar Dutt and Narayan Naidu may well have been moved 
to shi f t any blame or risk of involvement from themsel ves . 

In these circumstances we believe that the comments expressed 

by this Court in Shard.ha Nand & Anor. v. Reginam,Cr. Appeal 
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25/1979 are apposit e and we repeat them : 

11 We cannot too strongly stress that it is 
important t o state the rule as to corroboration 
in simple languag e which can be understood by 
t h e assessors . It should be made clear that it 
is dangerous to convict· on uncorroborated evidence. 
The warning OU8ht not to be watered down by 
such expressions as 'safer', ' wiser ', ' highly 
desirable ' , ' desirable ' or similar expressions . 
If the assessors are fully satisfied of the truth 
of the evidence after taking the warning into 
account then they are told that they may convict." 

However, having said that, we hasten to add that 

we are not su5 gesting that it is not open to a judge to 

indicate in his summing up that the degree of danger or risk 

in relying upon an accoffiplice ' s evidence may not vary according 

to the circumstances of any particular case . (See Varinava 

Rokoseba Tikoduadua v. Reginam F . C. A. Cr. Appeal 18/1980 ). 

In the in:,tant appeal , how0ver, considering the whole 

of t h e circumstances we find it necessary to say that the 

d i rectjons e iven by the learned trial judge as to the manner 

in which the evidence of the accomplices should be treated 

did not sufficiently alert the assessors to the dang ers of 

ccnvict.ing upon the uncorroborated evidence of accompl ice's; 

coupled with this deficiency is the distinct possi bility that 

the assessors may have been misled by the reference to lies 
I 

which we have already discussed . 

Accordingly , we · are of the opinion that Gr ound 1 

of t he t;, otice of App.eal and the submissions advanced by 

counsel for appellant in support thereof succeed . The 

question n ow is whether the proviso to section 23(1) of the 

Court o l ' hppeal Ordirn:mce ( Cap. jl.) should be applied to this 

case as beina one where there has been no miscarriage of 

just ice . Section 23(1) (supra) reads : 

"Provided that the Court may , notwithstanding \ 
t hat they are of opinion that the point raised in 
the appeal might be decided in favour of the 
appellant , .dismiss the appeal if they consider 
that no substantial misca rriag e of justice has 
occurred." 
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· hr. kaza for the Crown invited this Court to say 

that "'i f we found that t he warning given by the learned judge 

\
~, ~ C' 

was ~ u.fficiently clear and precise as i..o the dangers of 
convict ing on the uncorroborated evidence of the accomplices 
we shoul d , havin0 re8ard t o the evidence , conclude that this 

was a p roper case to apply the proviso as there had been no 

substantial miscarriage of justice . 'f he expression 11 no 
substantial miscarria~e of justice" was dealt with in - -
H. . v . 'l'leir /1 952./ 1~ . z . L . H . 711 am at page 713 North J . said: 

"'l'hc meanin :~ to be att ributed to the words ' no 
substantial miscarriae e of justice has actually 
occurred' is not in doubt . If the Court comes to 
the conclusion that , on the whole of the facts, 
a reasonable jury , afte r beinG properly directed, 
woulu without doubt h ave convicted , then no 
substantial miscarri aise ol' justice within the mean­
ing of th: proviso h as occurred notwithstanding 
that the ver dict actually given by the jury may 

_have been uue , in some extent , to the irregularities 
•.-,l, ich 1,:1_r-e proved to have occurred ." 

'l'lle y_ucs U on we pose , there.fore is - can it be 

said t hat j n thi s case that , al though , t he assessors were 

not \•,orned of the dtm1•;cr s o i convictirn~ the appellant on 
the uncorroborated ev idence of accomplic es, nevertheless 

the evidence is o.r such a convincin~ cogent and i rresistibl e 
chan1ctC':r t hat i t i s apparent that even after a proper 

direction the assessors would inevitably have come to the 

same conclusion? If ro then the omission is not fatal ; 

oti1erwi se it is . The application of t he p roviso is 

justil'i ed only i f' the Court considers that no substantial 

mi scarria~e of justice has occurred. We are driven back 

to a consideration o i' the evidence and it is manifest that 

the cGse a 1;ainst appellant consisted in the main of the 

uncor-rohoratf~d evidence of the 2 accomplices who on some 
ma~erlal mutters were in conflict; after a c areful review 

of all relevant consiae rati ons we are unable t o say that in 

vi0w 01 the i mportance and the character of the weakness in 

the suinmini ·, up coupled with the other cri ticisms thereof 

that .i. i, · would be r ight to apply the proviso and say that no 

s ubst:mtial miscarriace of justice h as occurred. 

:, e con cl uae t he ref ore , with reluctanc e , that ·this 

convict.ion car;.not stand. 
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i1.ccordingly we allow this appeal , quash the 

conviction and the term of imprisonment is set aside . 

\le conside r now whether the interests of justice 

require that a new tria l should be ordered. In determining 

this question we a re mindful t hat we must act judicially 

considering and balancing a number of factors some of 

wh ich may weigh in favour of a new trial and some which 

may weigh a r~ainst i t o See Au Pin- Kuen v. Attorney-General 

01· h ong hong l 1972/ 1 All 1~ . R. 769. The strength of the 

prose cution evid ence led a gainst the appellant is clearl y 

one of t he f actors to be considered ; the appellant has 

already been charg ed with , and stood trial on, five oth er 

counts of of ficial cor.ruption and one count o.f attempted 

official corruption on i'acts similar to this instant appeal , 

and has been acquitted thereon , am, this is another matter 

which must be t.aken into account . 

'l'.rw~·efore , weighing in tre balance all relevant 

factors , we conclude that the interests o f justice will be 

s erved by ou r refusing a n order that t he appellant be retried. 

We order a ccordingly. 

• • • • • • • • • • • • • • • • • • • • • • • • • 
Vice President 
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• 
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