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J UDGMENT OP THE COtffiT 

Some 22 persons were convicted by the 

NaGistrate's Court on charges of Breach of Contract 

of 3ervice a:ffectine an .Jssential Service, brought 

lll1der sections 14(1) and 37 of the Trade Disputes Act 

(then known a s · the 'frade Disputes Act, 1973); fines 
o f $ 20 on each person were imposed. They appealed to 

the Supreme Court against conviction and on the 15th 

ko.y , 1 981, their appeals were dismissed . '!.'hey now 

brin~ the present appeal to this Court and on it are 
restricted by section 22 ( 1 ) of the Court of Appeal 

Act ( Uap . 12 - Laws of Fiji; 1978 Ed.) to erounds of 

appeal which involve a question of law only. 

....... 
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By way of summar y , accuseds 1- 9 (inc . ) were 

char ged and convicted on Count 1 (a ccused 10 wa s dropped) . 
Accused 11 was convicted on Count 2 , accuseds 12, 13, 14 

and 15 on Count 3 , a ccused 16 on Count 4 , accused 17 on 
Count 5 , a ccuseds 18 and 19 on Count 6 , accuseds 20 , 21 
an i 22 on Count 7 and accused 23 on Count 8 . 

'l'bo appcll:.tnto have been represented in all 

courts oy their pr esent counsel r-!r . Sahu Khan • 

.. ?or the bett er understanding of the charges 
i t will be well to s et out section 14( 1 ) of the Trade 
Disputes Act : 

"14 (1 ) Any person who wilfully breaks his c,ontract 
o f service , knowing or having reasonable ca use to 
believe that the probabl e consequences of his so 
doing , eit::i.er alone or in combination with others, 
will he -

(a ) to deprive the public , or any section of 
the publi c wholly or to a great extent of 
an eo3ential service , or substantially t o 
diminish the enjoyment of that service by 
the public or by any section of the 
public ; .or 

(b) to endanger human life or cause serious 
bodily injury or to expose valuable 
pr operty whether real or personal, to 
dest r ucti on , deterioration o r serious 
dam3..ge , 

shall be guilty of an off'ence." 

B,v v,ay of example we take Count 1 , charging accuseds 

1- 9 -

II FlllS'r CuUNT 

STATNMENT OF O:B'FENCE 

J3reach o f con tre.c t uffectin~ an essential service 
con b a r y to s ection 14(1 )(a) and 37 of the Trade 
Di sputes ~ct, 1973. 
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l>i1.RTICULARS OF OFFENCE 

ALII-ATJ VOl(AI , TOMASI N.A.LIUTU, AIS_·\KE DOKO, SAMUELA 
.tt.ARALf~VU , 1rn:iocr lU.Inm.u, s :SIUJ})EP}.'LI KALIKADINA , 
31,V .. LIO 'l'U--'i.AILAGI , ICTTIOHE KABU , TOMASI KOROI 
between the twenty-fourth day of April , 1980 and 
the twenty- sixth day o f Ha y , 1980 at Vatukoula in 
the West e rn Di vision wilfully broke their contracts 
of service having reasonable cause to believe that 
the probable consequences of t heir so doing in 
combination with o t hers woul d be to deprive the 
public to a great extent of an essential service , 
namely the s uppl y of electricity. " 

'L'he p:lrticulurs o f the other char ges were similar. In 

Co Lmts 1 und 2 the essential service relied upon was the 
supply o f electricity , in Count 3 electricity and water, 

in Counts 4 and 5 the supply of water , in Counts 6 and 7 
sanitar y services £'.nd in Count 8 mine pumping . It should 

perhg,ps be note:d tho.t the phrase "having reasonabl e cause 

to bel ieve that the proba bl e consequences of their so 

doinc; in combination with others" is used in a l l the 

counts, t ho s e which char ge one individual as wel l as 

those wllich charge a number . Reference to the evidence 
may become necessa r y when vre deal with particular 

grounds of appeal . 

The Notice of Appea l conta ins six grounds 
wh i ch read : -

"1. 1111.at the Learned .Appellate Judge erred in 
law in not upholding the ~ppellants and 
dismissing the charGes against the Appellants 
inasmuch as there was no proper proof t r;2.t the 
prosecutions of the Appellants were commenced 
by o r upon the directions of the Director of 
Public l'rosecutions · inasmuch as specific 
obj ec Lions were raiGed as to such require­
ments by the Appellants at the commencement 
of the hcarinG of the case in the Magistrate ' s 
Court. 

2 . That the Learned Appella te Judge erred in law 
in no t upholding the .Appellants and di smissing 
the charges against the Appellants inasmuch as 
the charges were defective in substa.n ce and in 
f orm a.nd more particularly -
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(a) Several Appellants were wrongly 
joined together in one Count; 

(b) That the charges did not disclose 
any offence known in law; 

(c) 'l'he charges were defective for 
duplicity; 

(d) 'fhere were misjoinders of counts in 
one in:fo·nna tiori. 

3 . That the Learned Appellate Judge erred in law 
in not upholding that Appellants in that the 
.Appellants could not be convicted as there was 
no evidence as to the terms of contract of 
employment allegedly breached by the Appellants . 

4. That the Learned Appellate Judge erred in law 
in not upholding the Appellants contention that 
the Learned Trial Magistrate erred in law in 
not dealing with the evidence against the each 
Appella nt separately. 

5 . 'i'haL the Learned Appello.to Judge erred in l.o.w 
in not upholding the Appellants in that, that 
the Learned '.l'rial Magistrate did not :properly 
and/or adequately consider the defence case . · 

6 . That the Learned Appellate Judge erred in law 
in not upholding that the Learned Trial 
Hagistrate did not adequately and/or properly 
direct himself and/or consider the question of 
burden of proofs as to the issues involved. " 

Ground 1 arises from section 40 of the Trade 
Disputes Act, . 1973. (we will refer to it as "the Act" and 

continue to refer to section numbers from that edition) · 
which enacts that no prosecution for an offence under 
the .Act shall be commenced except · "by or upon the 
directions of the Director of Public Prosecutions" . In 

the I•laeistrate ' s Court Mr. Dyfed Wi lliams appeared f or 
the prosecution; it is well lrnown that he has been 
conducting prosecutions in Fij i Courts for a substantial 
number of years. After the pleas had been taken; he 

\ -
Lende red the consent of the Director of Public 

Prosecutions. It was signed by D. Williams , Acting 
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Director of r ublic Prosecutions and dated 26th May , 

1980. 'fue trial commenced on the 3rd July , 1980. On 
objection by Mr . Sahu Illian, Mr. Williams tendered a 

copy of the Fiji Royal Gazette No.29 of 1980 showing 
the appointiTlent o.t' Mr . D. \·lilliams as Acting Director 
of Public Prosecutions as from the 22nd April, 1980. 
!•Jr . 3ahu Khan is recorded as t aking the following 
objections : (a) Do not accept the D. ~ . P . s appointment 

in the Gazette , (b) Mr . Williams not properly appointed -

he is not a Fi jian citizen - section 85(2) of the 
Co!lsti tution , ( c) 'L'he Gazette must be proved by evidence . 

The lea rned magistrate overruled these objections. 

Objection No . 2 has never been pursued and 
i-ir . Sahu Khan aclmowledged in this Court that it was 
inva lid. lhe remaining objections were particularly 
technical . 

We think it a pity that so patentl y unmeritorious 

a mutter should have been brought to the staee of a second 
appeal . As the learned judee pointed out, under section 
55 of the Interpretation Ordinance (Cap . ? - Laws of Fiji 
ill . 1978) the consent tendered was prima facie evidence 
taat it was the consent o f the Director of Public 
Prosecutions without proof of the signature. If indeed 
it was necessary t o prove Mr. Williams' acting appointment , 
in our opinion it was validly done by tendering in evidence 

at an appropriate time the relevant copy of the Gazette, 

which was , by section 63 of the Interpretation Act 
admissible in evidence without any proof of publication 

or printin0 and was dirocted by that section to be 
a cceyted as evidence of (inter alia ) appointments . To 
any extent that the case of Hira v . Reginam (1967) 13 
'b' . L . 1l . 176 , mentionecl by counsel for the appellants 
may be thoueht to contain dicta to the contrary , it is 

clearly distinguishable. 

. • .. 
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This Court dealt with a similar ground of 

appeal to the present one, in Dhansukhlal v. Reg. (Cr. 

App. No . 21 of 1978) and do not need to repeat what 
we said there. Mr. Sahu Illian, however, relies upon a 
passage in that judgment which reads : 

"It is acknowledged, however, that if objections 
were taken as to the authenticity of the authori­
zation to prosecute sit.,rned by the D.P.P. or the 
validity of the authorization was called in 
question for some other good or sufficient 
reason then the Crown must be in a position to 
formally prove the authorization to prosecute. 
Nothing of that sort arose in this case." 

In whatever circumstances those words may apply, we 
agree with the learned judge in the Supreme Court that 
where the prosecution has shown, by virtue of the statute, 
a prima facie case that the requisite consent has been 
duly given, that case is not rebutted simply by taking 

formal objection. '.rhere is no merit in this ground. 

We have set out Ground 2. As argued, it raised 

the questions whether there ,-,as improper joinder or 

whether the counts were bad for duplicity. The sections 
of the Criminal Procedure Code (Cap.21 - Ed . 1978) 
relevant t o these topics are 120 and 121 . They read: 

11 120. (1) 1my offences, whether felonies or mis­
demeanours, may be charged together in the same 
charge or information if the offences charged are 
founded on the same facts or form, or are part of, 
a series of offences of the same or a similar 
character. 

( 2) Where more than one offence is charged 
in a cho.ree o r information, a description of each 
offence so chareed shall be set out in a separate 
paragraph of the charge or information calied a 
count. 

(3) Where , before trial, or at any stage of 
a trial , the court is of opinion that a person 
accusad may be · embarrassed in his defence by 
reason of beinG charged with more thah one 
offence in the same charge or information, or 
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t hat for any other reason it is desirable to 
direct that the person be tried separately for 
any one or more offences charged in a charge 
or information, the court may order a separate 
trial o f any count or counts of s uch charge or 
informa tion. 

1 21. The following persons may be joined in one 
chQr ge or information and may be tried together, 
na.mely -

(a) persons a ccused of the same offence 
committed in the course of the same 
transaction; 

(b) persons accused of an offence and persons 
accused of abetment, or of an a ttempt to 
commit such offence; 

(c) persons accused of different offences 
provided that all offences are founded 
on the same facts , or form or a re part 
of a series of offences of t he same or 
a s i milar character; 

(d) p ersons accused of differen t offences 
committed in the course of t he same 
t r ansaction." 

We are in agreement with the learned judge in 
the Supreme Court t hat there was no duplicity; as he 
sta tes, duplicity only arises when a person is charged 
in one count with two distinct offences. Even in Count 
i t is obvious t hat ea ch person is being charged with 
breakin0 his own contract of service . It would not be 

wit hin his power to break the contra c t of somebody else. 
'.11he elernent of combination mentioned i n the particulars 
hc..s reference to the question of the "r easonable cause 
to beli eve" of the individua l and does not involve him 
in more t han one offence. 

'l'he other aspect of the matter, the allegation 
t hat t here wa s wrongful joinder of mor e t han one person 

in a sins l~ count, . is more complex. It applies to 

Counts 1, 3, 6 and 7 only . Section 120 applies t o 



. - 8 -

cover cases of duplicity but subsection (2) in our view 

is intended to apply to more than one offence by the 

same person, leaving joinder of persons to be covered 

by section 121 . The justification for the joinder in 
the p r esent case would fall within subpa.ragraphs (c) 

and/ or ( d) and ue do not find any convincing reason 
why the 1.·1ord.s "char ge or information" as used in the 

section s hould be construed as excluding the meaninB, 

where appropriate, of "a count" in such a charge or 

information . 'L'he elasticity which can be given to the 
meaning of such phrases is well illustrated by the 
jud{;.,nent o f their Lordships of the Privy Council in 

Attorney General v . ·Hari Pre.te.p (Privy Council Appeal 

No . 10 of 1969) on appeal from this Court. In our 

opinion section 121 (c) a nd (d) are to be construed in 
the light of t h e words used by Lord Diplock in the 

iiouse of Lords in D. J:>.l>. v . Merriman (1972) 56 Cr. App. 
R. 766 at 796 -

"Where a nwnber of a cts of a similar n 2.ture committed 
by one or more defendants were connec ted with one 
ano ther, in the time and place of their commission 
or by their common purpose, in such a way that they 
could fairly be regarded a s forming pa rt of the 
same transaction or criminal enterprise, it was the 
practice, as early as the eighteenth century, to 
cha r ge them in a single count of an indictment. 
v/here such a count was laid against more than one 
defendant , the jury could find each o f them guilty 
of one o ffence only; but a failure by the prosecu~ 
tion to !)rove the allega tion , formerly expressly 
stated in the indictment but now only impl~cit in 
thei r joinder in the same count , that the unlawful 
acts of each were done jointl y in a id of one 
another, did not render the indictment ex post facto 
bad or invalida te the jury 's verdict against those 
found guilty . To quote Hawkins again : ' On sue~ 
indictment • •• ••• some of t he def endants may be 
a c quit t ed, and others convicted; for the l aw 
regards the charge a s several against each, 
though the words of i t purport only a joint 
char g e against a ll. '" 

That appears to us exactly to cover the counts 

to which objection .·is taken here and in our opinion it 
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was open to the learned mac istrate 

a ny of the persons included in the 

We t herefore reject this ground of 

to convict or acquit 

charges in question. 

appeal. 

Ground 3 alleGes that there was no evidence 

o f the terms of the contracts of service of the appellants. 

If that c an be established it can be said to raise a 

question of law as , to prove its case, the prosecution 

had ·to establish a breach of those contracts. 

I-lr . 3ahu I:han ' s n.reument was that there was no evidence 

t o show under what circumstances a worker could leave 

lii:J employm.:mt , p u.rticulurly when it appeared tho.t the 

c a tcijories of service differed . The learned .- judge in 

1;he Supreme Court ·found that there was enough evidence 

that the uppellant s worked for Emperor Gold Hines 

Li1:1itecl - the no.me of the employer is not mentioned 

:.:.nyHhcrc l.n the char ges or particulars . That f'indina, 

however, h:-,.rdly {:ocs :far enough. '.l'he chal leng e is to 
the l o.ck of evidence of the terms of that employment. 

Hr . Ch::1.ndra , for the respondent, put i t as a 

matter of inference that the contracts of service were 

broken. 'l'he contracts may have been in writing or oral 

and the mere fact that the appellants had absented 

themselves from work raised the assumption that, under 

the tenns of service, they were supposed to be working 

u t the particular ·times . \'le think that a more effectual 

bnsc for this inference is provided by the statements 

(not on oath) which all the appellants made in court and 

in the GGJllC terms . 1'hey stated their reasons for decidin6 

not t o co to work . 'l'hey received a. message that they 
could c o on n trike if they votod for it . They believed 

c.11 tho formalities of strike had been compli ed with on 

their behalf. '.Chere was a dir{pute ( over the r'ecogni tion 

of the Natione.l Union of Mine Workers) and they decided 

not to go to work until the dispute was settled. The 

fact that the appellants regarded themselves as going 
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on strike is a firm indication that they 
themselves at a time when they ought, as 
normal employment, to have been working. 

were absenting 
part of their. 

In the 
prosecution case, a similar inference arises from the 
evidence of Hr . J .S. Morrison, power station 

superintendent and ~ir. R. Lloyd, a superintendent of 
the mechanical section of the mines, as to the dates 
of absence o:f the appellants from their work; it was 

clearly intended to convey that those absences 
occurred when the persons concerned should have been 
working. In our view this was the only aspect of the 
terms of service that required to be proved, and we 

consider it to have been sufficiently covered• by the 
evidence . 

Ground 4 claims that the magistrate erred in 
law in not dealine with the evidence against each 
appellant sepa rately. In the Supreme Court the learned 

jude;e dealt wi tJ:1 the same argument as follows : 

" 1,vhat had to be proved was that each appellant 
worked for E.G.M. that his employment related to 
an esoential service, that he withdrew his service 
in circumstances amounting to a breach of contract 
and that an essential service was endangered. The 
learned magistrate in ruling that there was a case 
to answer considered each cotmt, to which essential 
service it Has directed and to each accused. He 
stated that there was prima facie evidence that the 
essential services were endangered. He said from 
time to time that there ' was evidence' when refer­
ring to various submissions. I would not be 
prepared to assume that the learned magistrate 
made such statements without paying careful regard 
to the evidence he had recorded. In fact where he 
found the evidence to be insufficient he said so 
~nd he found no case to answer in rega rd to 
uccuseds 24 on count 9 and accuseds 25 to 30 on 
count 1 o. 

Followinc his rulints each 17 appellants made 
an un::rworn s ta temen t a foolscap she et in length 
and containins 11 short paragraphs. They were 
a lready written and were read out as they were 
handed in. Jxcept for the odd word the statements 
a re identical. In every statement the maker 
admi tted that he worked for the Company and most 

.· ... 
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stated that tl1ey lived in a company house . 
In ever y statement at paragraph 7 refers to 
the strike saying ' I stayed away from work 
for two reasons ' , ;JJ1d explains that they 
thought formalities had been complied with 
wh ich they made their wi thdrawnl of labour 
legal. 

There could be little point in the maeistrate 
refcrrine 23 times to the same statement and in 
relatin~ the same piece of prosecution evidence 
separately for each accused . He consider ed the 
evidence a e D.inst the a ppellants in findin0 a 
c c..se to a nswer . 

In Dhinsukhlal ' s case (supra) , at p . 1019 of 
the typescript, the F . C.A. dealt with a similar 
eround of appea l . '.I.1.hey noted that separate 
defenc es were not advanced by any of the 
~ppello.nts; a nd that the evidence showed that 
each appellant had the common intention of with­
drawinG his labour. 'l'hey said ' Had the magistrate 
c;one through the evidence in respect of ea.ch 
a ppellant sepo.r::i. tely it would have been 
repetitive . ' 11 

'l'h e lea rned judge dismissed the ground of 

o.1)poa l o.nd we clo not think he ·erred in l aw in doing 

so . In this Court Mr. Sahu Khsn pointed out certain 

a s p ect s of the dates cha rged for the offences . In 

Count 1 it wa s "between the 24th Apri l , 1980 and the 

26th I·-~ay , 1980 , Count 2 between the 25th May, 1980 

:;.nd the 26th 1,·:2.y , 1980 , Count 3 between the 23rd and 

26th Hay , 1980 , Count 4 between the 29th April, 1980 

and the 26th bay, 1980, Count 6 between the 23rd and 

26th 1-Iay , 1980, Count 7 between the 24th April, 1980 

o.nd the 26th I-:ay, 1980 and Count 8 be tween the 23rd 

:::.nd ~6th Ilo.y, 1 980 ". 

Nr . 3ahu Kha n argued that the magistrate 

consj_dered all the evidence as a whole and made n o 

refer ence to the differences between the various 

counts . 1~s to this we think all that we can say is 

that i :f the vo.rious appellants had made points ralying 

upon the differences in dates , or adverted t o them in 
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t heir ata tements t he magistrate might have been 

expec ted to deal :with t i1em and no doubt would have 

done so . Short of the introduction of a further 
appe8.l on f act based on the element of combination 

Hith others (which is not open to the appellants) we 
do not find anything in this ground which can avail 
t he appellants . 

Grounds 5 and 6 were taken together and 
resolved themselves into a question of onus in two 
respects. '.L'he first was tha t the magistrate was 

mistaken in holding that t .he onus of availing 

t hemselves of the protection given by section 17 of 
the Act lay upon the appellants . Section 17 reads: 

11 17. No p erson shall be guilty of an offence 
under the provinions of section 14 of this Act , 
if hrenty- eie ht days have elapsed since the date 
on which the strike or lock out was accepted by 
the l'ermanent Secretary and the dispute has not 
within tha t time been settled or directed by the 
Hinis t er t o be referred to a '.L'ribunal for 
settlement . 11 

In his judgment the learned judge in the 

Supreme Court took t µe view that section 17 was in 

t he nature o f a proviso intended to protect those 

involved in an industrial dispute. It was inserted 

for the protection of t h e persons charged be they 

employer or employee and it is for them to produce 

t h e necesnary evidence. Mr. Sahu Khan pointed out 

that \'lilliams J-. in A. J . C. Patel Bros. v . Prices and 

Incomes Boa rd (Cr . ."Lp . 110/78 - S . C. ) (after consider­
ine the eff'ect of section 144A of the Criminal Procedure 

Code) had com~ to a diff erent conclusion in relation 

_to the legisl8.tion then before him. That legislation 

was, however, a n order under the counter inflation 

legislation and in no Hay resembles that now before 

t h e Court. 
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::3ection 144A (inserted in the Criminal 

Procedure Co de in 1 969) is now section 1 44 of the 1968 

:I!idition of the Laws , and reads 

11 1 44 . Any exception, exemption, proviso, excuse 
or qualification , whether it does or does not 
accompany in th0 same section the description 
of tho orrcnce in the Ac ·t creating such offence, 
a nd whether or not specified or negative.d in the 
charge or compla int, may be proved by the 
defendant or accused , but no proof in relation 
thereto shall be required on the part of the 
complaina nt or prosecution . " 

'.fhis section was enacted before the case of 

.Bdwards (1974) 59 Cr • .App . R. 213 which considered this 

snbject with {;reat care . \·ie think it desirable to quote 

the following po.ssage from the jud~ment of the Court of 

;\p1iea.l, at p . 221 -

11 In our jud{?Jlent this line of authority 
establishes that over the centuries the common 
law, as a result of experience n.ncl the need to 
ensure that ju3tice is done both to the community 
a nd to defendants , has evolved an exception to 
the fundamental rule of our criminal law that 
the prosecution must prove every element of the 
offence charged . '11his exception, like so much 
else in the common law, wa s h ammered out on the 
o.nvil o.f pleading. It is limited to offences 
2.risinc under enactments wh ich prohibit the 
doinc of an ::i.ct save in specified circumstances 
or by persons of specified classes or with 
specified quali:ficntions or with the licence or 
p ermission of specified authorities. Whenever 
the ~rosccution seeks to rely on this exception, 
the court mu.st construe the enactment under which 
the charee is laid. If the true construction is 
that the ena ctment prohibits the doine; of acts, 
subject to provisos , exemptions and the like , then 
t h e prosecution can rely upon the exception. 

In our judgment its application does not 
de1Jcnd upon ci !,her the f ;:i.c t , or the presum.ption, 
that t he defendant has peculiar knowledge enabling 
him to prove the positive of any negative averment • 
. ts iviemore pointed out in his great Treatise on 
~'vidence, t his concept of peculiar lrnowledge 
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furnishes no working rule (1905 ed., Vol . 4, 
p . 3525). If it did, defend~mts would have to 
prove lack of intent . What does provide a 
workine rule is what the common law evol.ved 
from a rule of pleading . We have striven to 
identify it in this judvncnt . Like nearly all 
rules it could be applied oppressively; but the 
Courts h ave ample powers to curb and discourage 
op pressive prosecutors and do not hesitate to 
use them . 

'i'wo consequences follow from the view we 
h ave taken as to the evolution and nature of 
this exception. First , as it comes into 
operation upon a n enactment being construed in 
a particula r ·way , there is no need for the 
prosecution t o prove a prima facie case of lack 
of excuse, qualification or the like; and 
secondly , ,-lha t shifts is the onus : it is for 
the defendant to prove that he was entitled to 
do t h e prohibited a ct. What rests on him is 
t h e legal or, as it is sometimes called, the 
p ersuasive burden of proof. It is not t he 
eviclenti~l burden." 

In our opinion section 14, under which the 

c h~i.rges hero 0-rc la.id , prohibits the doine of an act 

a nd renders it a n offence. Section 17 obviously creates 

either an exception , exemption or excuse (perhaps the 

l a tter is the better word) and section 144 of the 

Cr i minal 1~rocedure Code makes it quite clear that it is 

not ma terial t hat the excuse is not created by the same 

but a sepa ra.te section. I'he magistrate 's opinion was, 

in our view, correct . 

'J:he second limb of the argument on this ground 

arises from the f a ct that one element of the offence 

W1d.er section 1 4 is that t h e breakin6 of the contract 

mw.:.: 1, huve been done w ill:'lllly. 'l'he maGistrate considered 

this aspect of the ma tt er a nd accepted , from Reg. v . Walter 

( 1 S134) Cr . APfl • .rt. 117, 122 the statement - "wilfully 

ne0ns the act is done deliberately and intentionally but 

s o t hat t h e mind. of the person who does the act g oes 

with it 11 • 
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There has been no challenge by the appellants 

to this interpretation. Later, the magistrate said: 

11 Learned counsel h a s also submitted that 
the accused persons a cted under a mistake of 
fact , i . e. believing in a state of things which 
if they existed would absolve them of any criminal 
liability. With respect there is nothing in the 
evidence which would ID8.ke this belief tenable 
bona fide and honestly. No notice was in fact 
given at all by the Union or the individual 
a ccused _persons who each have stated that they 
a cted independently of other accused persons in 
the belief bona fide of the Union having complie'd 
with the requirements of the 28 days notice and 
had in such a belief withdrawn his service. I 
am not satisfied that the accused persons or any 
one o :f them held any such belief honestiy. 

I am satisfied thnt each of the accused 
persons Has aware of the provisions of section 
1 6 of the said Act and each had failed to comply 
with the provisions 0 1:· Lhe requisite notice . " 

Mr. Jahu Rhan contended that in the sentence 

u;iyinr:,; he wus "not satisi'ied" t hat the a ccused persons 

or o.ny one o :r them held any such belief honestly, the 

magistrate placed the onus upon the appellants to show 

that they had not a cted wilfully . 

What the magistrate was doing was dealing with 

the claim th:.:,t the appellants had acted under a mistake 

of fact . Jection 10 of the ~enal Code (Cap.17 - Ed . 

197B) provides that " a person who does •••••• • •• an act 

W1der an honest and reasonable, but mistaken, belief 

in the existence of any state of things ••••• " is not 

criminally responsible (with certain limitations). 
'_;_'he macistra te was repeatinB what he had just said, 

tho.t . th ere was nothing in the evidence which would 

make the alleged belief tenable , bona fide a nd honestly, 

and was saying that h e did not believe the assertion 

of the appellants concerning their alleged mistake. 

He was, in our opinion, adjudicating upon the whole 

o f the evidence . 
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I n any event a belief is a personal and 
subjective matter, and it must be upon the person 
relying on it to adduce a t least sufficient evi dence 
to show the existence of a material i ssue . In the 

:i:,resent case t he maBistra t e wa s not satisfied that 
thi::: lmcl been done and we do not think that he can 
be c'l.:id to h~ve rniadirected himself as to onus in 
.;:J.:.,·in.:; so . If we a re wrong in this , we are satisfied 
that the magistrate ' s cho ice of words did not manifest 
a wrong approach on his part a nd no miscarriage of 
justice resulted ; we would accordine;ly apply section 
22(6) of the Uourt of hppeal Act . 

~or the reasons we have given the app eal is 

dismissed . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . 
Vice President 

.. .. .... ,. ...... ....... .... . . 
Judee of Appeal 

. . . . . . 
Jucltse of ilppeal 


