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JUDGl•IBNT OF THE COURT 

He nry J . A., 

This j s a n appea l against the issue of a 
decre e nis i f or the dissolution of' the marriage between 

a ppelli.mt a nd respondent. It is convenient to r efer 
to t he spouses as the husba nd and wife respectively. 

'rhe h u sb and b r ou @lt proceedings a gainst the wife and 

a named co- r es porrlent who h a s not been made a party to 

t l1i s a ppe a l. The ground a.lleged is a single act of 
adult ery which t he husband s a id he witnessed at about 

4 o ' clock in the morning of' April 2, 1980. The spouses 

wor e murried on February 27 , 1977. The husband was 

t h en 19 y ear s of age whilst the wife was about one yea r 

older . Ther e are two children of the marriage both 

r,1ale1:.1 , beinl~ Di nes h Prasa d Sahai born on July 25 , 1978 

a nd .Abhinesh Pra sad barn on July 17, 1 980. 

The husband i s o ft1.rmer . The spouses lived 

i n a compound in vthich the father and mot her of the 

hu.uban<l a l s o l ived , but in o. separ ate house. We will 

r efer t o them us " t he f ather " and "the mother" . At 

the t i me: the fir s t c .h.iJd was a bout 20 months old. The 

r: • •• 



2 . 

second child was born about four months ~ter the 
alleged act of adultery. He was a sickly child. The 
evidence i s not clear whether he was a premature baby 
but i t i s clear that the wife had come pregnant some 
time before the a lleged adultery. 

111 

There was no evidence of any prior association 
between the wife a nd the co-respondent. The s pouses 
were living a normal conjugal life at the time. 

Co-respondent lives -2½ miles fran the husband's 
house. He said he had never worked or harvested cane for 
the f ather who apparently owns the farm of some 16 acres . 
He knew the husband and the father well and. on one 
occasion carted cane for t hem in a carg:> truck and he 
said the husband travelled once from Nadi with him. The 
co-respondent said this carting of cane was onl.y for a 
period of 2 weeks ei ther in the 1 979 or 1980 season. 
The husband gavo no evidence on this point. The f a ther 
and mother referred to him as having cut cane but the 
father had r etired and the husband appears to have been 
a ttending to the farm. 

Neither the husbarrl, the father nor the mother, 
who must have known , gave any evidence which would even 
tend to show that the wife had ever met the co-respondent 
in the cour s e of farming oper ations or otlBrwiae. Both 
the wife and the co-respondent stated categorically 
that they di d not know each other and had never met. No 
evidence was given to show that this was false. Nor 
was any evidence given of possible communication or of 
any suspicious circumstances on other nights than the 
ni.cht in question. This is important in view o:f the 
evidence of a s ecurity guard later dealt with. 

The husba nd said he a nd his wife were asleep 
in their house when they both woke up about 4 a.m. She 
said she wanted to IIBlre their breakfast. On work days 

they have an early breakfas t. The evidence is conflicting 
but it i s consi stent with such an early start on work­
days . The husband said to her it was not a work-day 
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(i t was , in f a ct , a Wednesday) am so there was no need 

f or a n e a rly breakfast. However, she got up and went 

to the kitchen which appears to be separate :from their 

house . He said his wif'e came back into the house, and 

then -.-.rent to the ~arage which he couJd see fr om where 

h e was l yine awake and still in his bed. The garage 

1-1a s apparently quite close. It was o:i;en at both ends, 

or , as h e a lF30 s a id it was an .oren garage . It was pro­

vj_ded with an electric light which he said he had left 

on a ll ni5ht , no doubt , to keep prowlers away . Why 

else keep the li~ht on all night although he denies 

t hey ha.d prowlers . There was a tractor or perhaps two 

t r a ctors in the garage . It was a moonlight night. 

Uha t period elapsed between the time when the 

hu sband saw his vrife g o to the gar a g e and the tine when 

he hirrs el:f we nt there , is not stated . It was impor tant 

jn vj_r. w o-r whnt h e r:lained he saw when he reached the 

1";~r ~,•_:;c . It ~,:..i. ~ un open liehtcd garage which he could 

see ( a nd she wouJ.d know he could see) frcm where he was 

lyin0 a 1.:ro.ke in the room she had just left. According 

to the husband the wife had gone in his full view 

wi tho ui, any attempt u.t secrecy. 

However , in whatever int crval of time elapsed, 

the husband said he saw his wife havi~ sex with Pratap 

Chand (the co-respondent). Later on in his evidence 

he said : 

"I had seen them in the sexual act , the 
Respondent lying down, the Co-respondent 
on top of her, the Respondent had no 
panties on, the Co-res pendent naked waist 
tlm-m. When the Co- Respondent leaped up 
hca rin~ me he went of:f hal:f naked. I saw 
his organ inside her . 11 

The husband said he picked up an iron bar but 

the co-re spondent "seemed to hear" him and got up and 

fled . Again it is difficult to know what caused co­

re3.9ondent "to seem to hear" . There is no account of 
a ny attempt on the part of the husband to intercept 

or catch the co- respondent or call out or take any 
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steps at all. His descr iption of the co-respondent 

being half naked below the waist is not further pur­

sued . Did he leave any clothing? Did he take his 

clothing wi. th him? CouJd the husband see whether 

this was so or not because it seems to be well lighted 

and he couJd, according to him, recognise the co­

responclent . 

The husba nd said he slapped his wife 3 or 4 

times . He made no accusation against her and according 

to his evidence neither of them said anything. The 

wife started crying and yelling out for his parents . 

She went to them and complained of the assault. He 

does not sa.y whether he was also either calling out 

or making accusations against her. This incident will 

be examined after an account is given of the wife's 
evidence . 

'l'he wife said she rose as she normal1y did, 

about 4 a . m. to cook breakfast. She went to the tap, 

which appears to be outside, to wash her face. She 

put the outside light -on but had not yet gone to the 

kitchen. While at the tap she heard her hm band call 

out. She saw a man run away and saw her husband chase 

iu rn. She said her husband asked her who the man was -

a pparently connecting him in son:e way with his wife -

and he assaulted her by slapping her and kicking her 

and push:ing her to the g rowrl. She ran to the mother 

and forced her and the fathe r up out of bed and complained 

of the assault. That someone may have run away from 

the compounl s is confirmed by the evidence of a security 

guard . This evidence is consistent with the version 

,'.:,i ven by both the husbarrl and the wife that there was 

a man who ran away . 

The fa ther's evidence is short. He said : 

"One morni!"€ the Petitioner compJained to 
me abru t the Res pondent. Firstly my 
daughter-in- law complained, saying "open 
the do or, I am being assau.l ted by Jai Ram 11 • 

I asked Petitioner why he was assault,ing 
her . Petitioner then said ho had seen 

r-
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Respondent having sexual intercourse 
with another man at a.m. with Prata 
alias Sadhu - he cut cane for us a 

year before. The Respondent wast ere 
when Petitioner said this. I questioned 
Respondent if it was true that Petitioner 
hit her, she said he gave her 2 slaps. 
She denied the sexual intercourse. 

Then I asked again abru t the sexual in­
tercourse. She stayed silent. I told 
her of the t emple where we bad prayed for 
28 days. I asked her to tell the truth 
the r e . If not she would be punished before 
God . I aslred her a third time about sexual 
intercourse. Sre then replied, verbatim 
as far a s I can say II Fa the r-in-1.aw, this 
is my mistake". I asked if 1 t was the boy 
who rut cane for us some time back. She 
again said she had made a mis take." 

/"} ., 
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It is important to note that the name was 

given by the husbarrl and not, as he said, by the wife. 

The husband said : 

"My father asked the man's name and she 
told him Pra tap Cham • 11 

The evidence of the mother is d.ifferent. 
She fixes the time a s 2 .30 or thereabouts - l ong be­

fore any question of' an early breakfast could arise. 

She said the wife woke up yelling she was being 

assaulted. The husband shouted he had caught her 

with another man ancl I should ask her. Her evidei ce 

i s : 

"I asked Re~ ondent why the l?eti tioner 
assaulted her. My husband did not 
question Petitioner then. I asked the 
Petitioner, he said he bad seen the 
Respondent raving sexual intercourse 
with anothe r man. I asked the Respondent 
who he was, she said a man who had cut 
nueur cane . Next I advised them not to 
cause further trouble. The Respondent 
said she would go her own wa:y, the 
Petitioner could go his. 11 

In cross- examination sh~ said : 

"Then the 1~e ti ti oner asked by my husband 
again, said he had seen Respondent having 
sexual intercourse with another man, that 
was why. My son did not name him, my • 
daughter-in-law identified him. 
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We asked the Responient, she stayed silent, 
we both, Husband and I. She never denied it, 
just f'irstly stay silent. My husbani said to 
go to the temple to take oath; this is when 
she spoke , saying she had made a m:is take. I 
heard what my husband said then, we were both 
together; yes we would have both heard it all, 
I suppose. I cannot remember everything £or 
sure or know tha t he remembers what I said. 11 

The only other evidence is that of a security 
cuard who lives in the compound of the adjoining premises 

of the Sunlw er Hotel. He knew the co-respondent :as one 

who used to drive a tract.or for the hotel. Tre witness 

said he saw a man on March 28 or 29 (i.e. Saturday or · 

Sunday) cross the fence of the compound of the husbani • 

. About 20 minutes later the man returned. He caught up 

with the man and shone a torch in his face and recognised 

him. The man did not say anything. Three days later he 

said he saw the same man at the back of the hotel. He 

r a n off and he did not talk to him. This could not be 

l a ter than April 1 a nd mi ght be March 31. Tre n he said 

altogether he saw the same man three tiIJBs. The third 

ti.IJie next to the hw band's compounl • He was not able to 

catch him. It was about 4.30 a.m. Strangely this is the 

only occasion when he fixes a time. The witness is able 

to fix the date from the :first occasion which cannot be 

the night in question. He is able to give clear e ndence 

of identifica tion, which required the shining of a torch 

of the man's face, before he could tell who he was. He 

(!,'ave a descr.i. pt ion of the man on the occasion referred 

to a~ 2 or 3 days later which seems to refer to a date 

before April 2. He said : 

"Two to three days later I eaw the same 
Sadhu behirrl the hotel. Yes, the hotel and 
compo~nd are big. The man had singlet, 
short pa nts, this at 4.30 a.m. I do not 
know if this is properly dressed. I heard 
a woman's voice cry out on 1st or 2nd April 
morning." 

How he recoe,nised the man without the use of 

torch, when he could not catch him, and what means of 

see ing him sufficiently for recognition and how close 
he got is not stated. This evidence compared with that 

' : . •'•• 
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given on the first occasion is vague and unsatisfactory . 
on the question of identification. The mention of 2 or 
3 days later after March 28 or 29 is before this crucial 
date. He then added a third occasion which must be an 
attempt to give a date which would correspond with the 
date in question. Strangely dates are given but never 
the day of the week. However, from the point o~ uew 
of the wife this evidence is consistent with the presence 
of someone who ran away and whom she could not recognise. 
It does not implicate her in adultery. 

\'/hat is of crucial imper tance is the fact that 
however innocent the wife mey be, she was placed in a 
position where she could do no more than deny what was 
said against her. Tra re were no other wi triesses and 
she was powerless to do other than give emphatic denials 
which she says she has always gi. ven. Even, according 
to the evidence against her, any adm:is sion was umer 
presrure in the face of earlier strong denial.s. She 
was virtually faced with proving a negative. Her only 

protection was a careful scrutiny of the evidence -

~esting it £or accuracy, giving careful consideration 

to the alleged sudden lapse of an otherwise moral wife 
-

and mother-to-be - and constant remin:ler of the pre-
sumption of innocence. The circumstances of the alleged 
adultery require c arefu.1 consideration and the probabi­

lities ought to be carefully weighed. There was no 
evidence of previous association, innocent or otlBrwise. 
The act, if committed, was dor.e in a lighted open garage 
to ,-,hi ch she walked in plain view of her husband whom 

she knew was awake. She would know what cou.Jd be seen 
from where he was lying awake. It was a brazen act if 

it happened and required a previous assignation about 

the time when she could not, so it seems and did not, 
get up without disturbing her husband. Tm palpable 
exageeration or deliberate a ttempt to make sure that 
adultery took place by saying "I saw his organ inside 

her" should have been carefully weighed to see whether 

·his description was even inherently probable. Particu­

larly in vlew ot: there being no evidence to show·what 
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pe riod of time was available between the time when 

the wife went into the garage a nd his descrl. ption of 
seeine them in the a ct. The witnesses a re not indepen­

dent in that they are the husband and his father and 

mother , a matter which r equired careful consideration. 

What did he really see? As we have a lready · ,_. ·... . · 

said what happened to t he clothing from the man's lower 

body - did he leave it or did he t a ke it with him? If 

he did why did the husband not s ee this? Why not 

che.llenge and chase the man? Altogether there are 

many f a cets of the evidence which required care:ful 

scrutiny. The question whether the wife identified 

the man or whether the info rmation came from the husband 

ought to have b e en careful~ weighed, especially in 

view of his determined a ttempts to obtain confessions. 

We have taken some space to give an imication 
of the i ssues a nd the important cirrumstances to which 

cri tical consideration ought to have been given. The 

finding of the magistrate is• short and uninformative. 

He s aid after a s hort s tatemen t of the conflicting 

accounts : 

"Here was a young marriage, one which had 
had its ups and downs but, reviewing the 
Petitioner's and Respondent's evidence 
basically not more than general "wear and 
tear". The coup::e · had a baby son, the 
Res porrlent was pregnant for her second 
son. The Petitioner and Responient are 
c learly both much attached to the elder 
son. On the f ace of it there would seem 
to be no reason for invention by the 
Peti t ioner t o bring the marriage to a 
sudden end. Corroboration is sought and 
:found in t he accepted admissions to PW3 
and 4- . Tre court is convinced that the 
Petitione r ' c.; rnrcnta are not lying. 
Corroborati on ao r egards the Co-respondent 
is fow:n in the evidence of PW2. 11 

Th e evidence i s not examined and evaluated. 

'.rh.e credibility of the evidence of the wife is dismissed 

with the statement t hat "ther e would seem to be no 

reason for invention by t he petitioner to .bring the 
marriage to a sudden end". This appears to be . elevated 
to a matter of prime consideration with no critical. 



examination of the evidence. It is an attempt to 
read the mind of the husband . and to put on the wife 
some requirement to showwiy he should invent the 

evidence. At best such a test ot credibility may 
only be brought into the scales after a thorough 
scrutiny of the evidence. Equally it might be said 
that here was a hitherto virtuous wife and mother, 
why should she risk her marriage and her :future by 
committing adultery with soDB one in respect o:f whom 
there is no evidence that she ever knew the man a.Di 

to commit the act in a lighted garage to which she 
went in plains ight of her husband? 

1
(' 
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According to the judgment the reason given 
for the acceptance of the father and mother ·is that 
the magistrate was convinced they were not lying. 
This means the wife was lying. This is an opinion 
only - there is no factual evidence to support per­
jury on the part of the wife. Tmre is no record. 
It is a matter of memory and re-construction. Was 
the sequence, content and context of the conversations 

correctly r e collected? Both the husband and the father 
were pressing the wife to make a confession. The 
husband had shouted his accusation according to his 

motre r and the wife was earlier yelling for help. 
She protested her innocence and still continues to 
do so. Is it possible to say that the who::e of the 
episode, tense and highly emotional as it was, with 
a wife suffering from an assault and accusations she 
was denying, was properly recollected so that the 
court could say there is a clear and unequivocal 

confession? Is the evidence tinged with bias or 
wishful thinking? Merely for the magistrate to say 
tha t he was convinced that the father and met her were 
not lying is not a judicial determination of this 
issue. The jui gment based only on a lack of evidence 
of an invented s-to ry by the hl.B band and a conviction 
tha t the parents were not lying, is an exceedingly 

unsatisfactory and dangerous l:asis for a decision on 

the evidence in this case. 
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The proceedings were taken uni er Part XI 

of the Natrimonial Causes Act (Cap 51). Section 69 
is important . It reads : 

11 69. (1) As soon as possible after the 
terminat ion of the hearing, the magistrate 
shall forward to t he Court a certified 
copy of the evidence taken, together with 
copie s of a ll pr ocess a nd other documents 
in the proceedings and a sta tement of his 
opinion as to the decree, if any, to which 
the petitioner is entitled, and the Court 
may, u pon consideration thereof', either 
ac c ept, reject or modify such opinion, or 
order -

( i) tha t further evidence be taken 
by the magistrate; 

(ii) that the case be reheard by that 
or another magistrate; or 

(iii) that the case be transferred to 
itsel f for hearing. 

(2) Unless the Court makes any of the 
orders specified in subsection ( 1), it s,hall 
decide the ca se a nd. direct what decree shall 
be p r ono~cd by tho ma gistra te." 

The judicial decision is that of the Supreme 

Court , not the magistrate who only expresses an opim.on 

a n d n:akcs a r ecommendation. The decision of the Supreme 

Court was : 

"I have perused the record and concur in 
the magistrate's r ecommendations in 
general." 

This i s a mere concurrence int he recommen-
-

da. tions. It does not deal with the evidence at all. 

The opinion of the magistrate, as a decision on the 

evidence, was entirely inadequate and unsatisfactory. 
'l'hi s court ht:.s no findings by the Supreme Court. 

J ustice cun now be done only by this court performing 

the duty oft~ Supreme Court and exercising the powers 

under Secti. on 69 . 

In Jamisha Ali arid Hasiman Nisha & Anor. 

Civil Appeal Ho. 33/1976 this court when dealing with 

a ju:i gment of the Supreme Court on a consideration 
under Sec tion 69 said: 



"Stress was laid on the opper tuni ty the 
magistra te had of seeing and hearing the 
witnesses whilst the Supreme Court only 
perused the r ecord . It cannot be denied 
that this is a factor which ought to be 
considered carefully and given proper 
weight in the Supreme Court. It was said 
by this Court in Behari v. Siukuar alias 
Shi ukumari 1 4 F. L. R. 1 01 , 1 06 : - . .. .. .. ·· .. 

'On the other hand, the magistrate 
did see an:l hear the witnesses, and 
was therefore in a better position 
than c i ther the Supreme Court or 
this Court, to make an assessment 
of their credibility.' 

The ultimate question is not whether the 
magistrate was satisfied but whether, 
keeping in mind the fact that the magis­
trate had that advantage, the Supreme 
Court was wrong in holding that it was 
not satisfied. Sections 57 and 70(b). 
It i s the duty of the Supreme Court to 
satisfy itself that the ground has been 
proved and to decide the case and this 
duty cannot be 1:erformed unJe ss the opinion 
o:f t re magistrate is critically examined. 
It is insu:fficient in a case such as this 
to say one version i s preferred to 
another. What was the onus which was 
placed on appellant? What were the 
factors which weighed in determining 
that preference? What were the probabi­
lities which brought the scales do--vm in 

. f e.vour of appellant? It is not enough to 
say the tribunal which bas given no rea­
sons saw and heard the witnesses. To say 
that is to take from the Supreme Court its 
duty to satisfy itself and to permit the 
magistrate to usurp that function. It 
must appear, so that the Supreme Court can 
examine the position for its elf', th.at the 
magistrate did apply a correct onus and 
did use the opportunity of judging the 
relative credibility oft be parii es in 
the light of that om.a and was justified 
in coming to the opinion g iven. A bald 
stuteuc Ht of prefe rence is insufficient 
in a case like the present one. 

It is for a petitioner to show that the 
magistrate took proper ad vantage of his 
ha ving seen and heard the witnesses and 
that the conclusion reached was justified. 
This is to be contrasted with an appeal 
where the appellant mw t show the conclusion 
reached was w rang or coul:l not be · supper t ed. 11 
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On the question of -proof we said : 

"Sect ion 57 is explicit that the Supreme 
Court must determi nE? the ground upon which 
a petj_t ion is ba sed . It r eads -

'57. Ji:xcept as ,)r ovided by this 
Ordinanc e , the Court , upon being 
satisfied of the exi s t ence of aey 
ground in respe c t of which relief 
is sought , shal1 make the appropriate 
decree. ' 

Section 70(b) stat<:: u specifically that the 
Su preme Court shall decide the case. 

We turn now to cons i der the terms "satisf:ie d" 
and "rea oonably sa t :i. s fied" as they ap,rear in 

Sections 57 and 91 . In Briginshaw v. 
Briginshaw {1938 ) 60 CLR 336, 362 Dixon J. 
said :-

' But reasonable cat isfaction is not a 
sta. te of mind t h a t i s attained or 
established indenendently of the nature 
and consequence of t he fact or facts to 
be proved . The ~eriousness of an 
a lleg-..1tion made, the inlB rent unlikeli­
hood of an occurrem e of a g iven 
description, ar t he gravity oft he 
consequences f1owing f rom a p:i.rticular 
finding are con~:;ider ations which must 
affec t the answe r to the question 
whether the i cE:ruc has been proved to 
t he reas onablc rm tisf'acti on of the 
tribunal. In s u ch matters "reasonable 
satisfact ion" should not be produced 
by inexact pro ofs , indefinite testimony, 
or indirect inf ur ences . Everyone must 
feel that , when, :for instance, the 
issue is on whieh of two dates, an 
admitted occurren ce took p::e. ce , a satis­
f actory conclusi on .may be reached on 
materials of a kind that would not 
s atisfy any sowrl and prudent judgment 
i f the question was whether some act 
ha d been done i 1;•.,-olving grave mcral 
delinquency. ' 

Dixon J . also said u t p . 368, 369 :-

' Upon an issue of ad uJ.. tery in a ma tri­
monial cause thf~ impor t ance and gravity 
of the q uest i on make it impossible to 
be r easonably s a tisfied of' the truth of 
the a llegation ,,i thout the exercise of 
caution and unless the proofs survive a 
caref ul scrutiny and apµ3ar precise and 
not loose and i nexact. Further, · 

. : ... , 



circumstantial evidence cannot satisfy 
a sound judgment of a sta te of facts 
i f it is susceptible of sane other not 
improbable explanation. But if the 
proofs adduced, when subjected to these 
tests, satisfy the tribunal of fact 
that the adultery alleged was comm:ttted, 
i t should so find . ' " 

We also said : 

This question was furthe r considered by 
Dixon J. in Wright v . Wright (1 948) 77 CLR 
191 when he said at p.210 

'While our de cision is tha t the civil and 
not t he criminal standard of per suasion 
applies to matrimonial causes including 
issues of a dultery, the difference in 
the effect is not as grea t as is sometimes 
represented. This is because, as is 
pointed out in the judgments in Brigin­
shaw v. Briginshaw ( 1 ) the n ature and 
gravity of an i~sue necessarily determines 
the ma.nmr of attaining reasonable satis­
faction of the truth of the i s sue and 
because the presumption of innocence is 
to be taken into account : ' 

This passage was approved by Lor d Denning 
in Blyth v. Blyth (1966) A. C. 643 ." 

Before dealing further with our opinion on 

the evidence we wish to refer to a piece of evidence 

which was not referred to by the magistrate, and , in 

r es.:pe ct of which we do not know the weight which the 

Supreme Court gave to it. No doubt it weighed heavily 

in both courts b e low. The husband, not being satis­

fied vri th what had happened before his parents, took 

his wife the same morning to a Welfare Officer. 

According to the husband h E! made t he accusation of 

adultery before the welfare officer who asked the 

wife if it was true . The wife denied it. The husbard 

said he then produced a BibJe and asked the Welfare 

Officer to make her tell the truth on oath. The wife 

then sta rted crying and made a confession. Tm Welfare 

Officer was not called. The explanation was that he 

hild been shifted to Suva. Whetrer this evidence is 

true or not we do not know. The wife was not questioned 
on it by either counsel or the magistrate. In our 



view, if this happened it was a gross abuse oft he 

official office of the Welfare Officer. Under section 

5 of the Matrimonial Causes Act (Cap.51) absolute 

.privilege from disclosure is enacted in respect of 
all official interviews. If this type of interroga­
.tion is to be condoned then it is a gross abuse of 

the office. It matters not in our view that it was 
not an occasion for an offic j_a l interview ordered by 

a Court . It had all the ap1JUarance of such. We have 

no hesi tati.on in holding that any such confession, 

if so obtained, ought to be re jected. The real. 

importance of this piece of evidence na,, is that it 

shows the husband was prepared and determined to go 

any lengths to put pressure o~ his wife to extract 

a confessional despite her denials . 

In our view ihe magistrate did not appl.y a 

proper test of credibility in respect of the evidence 

of the husband. His evidence o:f the circumstances 

leading up to arrl surrounding the act o:f adultery is 

unsatisfactory and unsafe as a basis to accept that 

evidence . His description of what he saw is :false. 

No proper consideration and weight were given of the 

pr oba. bili tie s tra t a wife and mot her would commit 

adultery in the circumstaooes stated, almost in the 

husband's sight with a man in respect of whom there 

was no evidence she had ever net before. The general 

situation anl all other circumstances were such that 

the story is inherently improbable and his description 

oI the act seen by him was an impossibility. The 

question was not whether tm !Brents lied but whether 

their r ecollection is correct. The husband aP:IB ared 

to be determined to get a confession. He still, 

according to him despite what happened at his par~nt•s 

home continued pressing his wife. We are not prepared 

to accept that the wife did in fact make a confession 

even if the parent's later thought that she had. Thia 

type of discussion urrler pressure folla,,ing an assauJt 

can only too easily be re-constructed as an acceptance 
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of a llegations as being true . In our judgment the 

;_; upreme Court should have re ject ed the opinion of 

the magistrate a ni the petition should have been 

dismissed . 

The r esult of our :findings is that the 

decr ee nisi , which includes an or der for custody 

a nd access , will be set aside . In the circumstances 

of this case we a re not prepared to make a custody 

order under tl:E p rovisions of Section 89 of the 

Matrimonial Causes Act. 

The appeal will be allowed and the decr ee 

nisi will be set aside. Respondent will pay the 

costs of appella nt in this court and i n the Supreme 

Court , such costs to be f ixed , if necessary by the 

ReBi strar. 

.t t't,-4,/{!eU,e1-cu/J . . . . . . . . . . . . . . . . . . . . . . . . . . 
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