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'J.1he Commissioner of Inland Revenue has appealed 
against the judgment of Mishra J. given on 18th July 1980 
in which he dismissed the appellant's application for an 
order of certiorari to quash a decision of Hr. D.C. Dunckley 
and in which he dismissed the first ground of the 
appellant's appeal against that decision. The decision 
in question was signed by I,Ir. Dunckley on the 31st May 

1979 and received by the parties in June 1979. He 
allowed the appeal of each of the respondents against 

assessments of the Commissioner for income tax. 
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Mr. Dunckley was appointed to be the Income 

·1'ax · Court of i.1eview in June 1975. In February and Harch 
1978 he heard the two income tax appeals which were 
consolida ted. 11he hearing, followed by written 
submissions, was concluded in August 1978 . Mr . Dunckley 
left l iji in November 1978 without delivering hiJ decision. 
l.:lefore his decision was signed and delivered I-'lr. K. 1i . Stuart 
was appointed to be the Court of .Review with effect from 
the 12th Harch 1979. 

~he essential question on this a ppeal is whether 
1'.r. Dunckley had jurisdiction to deliver the decision in 

J une 1979 . 'llie answer to that question will ~esolve the 
issue on t t1is appeal which is whether Hishra J . erred in 
law in dismissing the application for an order of 

certiorari, and in dismissine the first ground of the 
appellDnt 's appeal against -k r. Dunckley' s decision. -
'l'he g:r·o,md advanced in both proeeedings in the ;:;,upreme 
court was that 1.-1r. Dunckley had no jurisdiction to 

deliver his decision. Mishra J. held that l!r . Dunckley 
did have jurisdiction. Counsel agree that if l1Iishra J . 

was wrong it will b e a sufficient remedy if t his 8ourt 

restores the said first ground of appeal; that the 
applicatio~ for an order for certiorari need not occupy 

the Court's time . 

~'vidence of the respective appointments of 

Messrs Dunckley and Stuart is to be found in the :!?iji 
Hoyal Gazette. 'l'hat of Nr . Dunckley is dated 30th J une 
1975 and s tates in its material parts :-

"In exercise of the powers conferred upon it 
by section 62 of the Income '11ax Act, 1974 
the Judicial a nd Legal ::3ervices Commission 
has a ppointed Donald Campbell Dunckley t •o 
be I ncome 'l'ax Court of _,_leview with eff ect 
f rom 1 9th June , 1975. 11 

hr. Stuar t's appointment is undated but appeared in the 

Ga~ette on 30th I-larch 1979 . '.L1he material parts sta te : -
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"In exercise of the powers conferred upon 
it by section 102 o:f the Cons titut ion and 
subsection (1) o f section 62 of the Income 
i'e.z: _:i.ct 197 4, the Judicia l a nd Legal Services 
Gomr:iission has appointed j~enneth ~'1.lbert Stu!:....ct 
t o be the Uourt o f ... ,eview with effect f rom the 
1 2th day of I'-~8.rch 1 97 9 . " 

3 

By virtue o f Sec t ion 2(1) of the I nterpretation 

~1ct, 1 S67 eac h cJ.ppointment is II s ub sidia ry leg islation" 

made in exercise of pouer in that behalf conferred by 

Jection S2 o f the Income ~ax Ac t , 1974 which reads : 

11G2 ( 1 ) 'L'h e Judicial and Legal Jervices Commiss ion · 
muy ,).ppoin t a person o f leg a l lmowledc e a nd 
exp erience f or the purpose of hearing · .. nd deter­
mining ap~ ea ls from the assessment of the 
0o'.nmissioner, a nd the person so appointed s hall 
hold a court to be called the Court of itevi.ew, 
a nd the s a id ,_;ourt of 1-,evie~,, shall f or the 
y;urpo:.e of hearing and determininc the appeals 
urnl cr Li:iu 1.t; t; re.ferrec.i to it ..tu.:.ve }';owers und 
..!Uthori t_y silllilur to t ho :.,e vested in the 
;.:!upreme Court as if the a ppeal were an action 
between the t axpayer a nd the Uorrm1issioner. 

(2) Jection 102 of the •,_;onsti tution s h a ll 
ai')ply to the o f fice of the Uourt of Review . " 

We a g ree with Lr . Handley that the essential 

question is to be resolved by a proper construction of 

~ection G2 and of Nr . 3tuart ' s appointment . 

'.Che findings of fact ma de by Lishra J. a re not 

in di:.::ipute. i/e t h ink it appropriate to refer to the 

followint-~ pass aces in his judp;ment -

11 Donald . .Junckley has not formally resigned 
und there :i1as 'been no formal revocation of 
Lis appoin t ment . " 

11 There is no suggestion tha t l 1r . Dunckley , as 
Court of .:.~eview, was on leave prior to retire-
111en t . He h 2.d h ea rd appeals and was in the 
course of :preparing judd,ments which, under 
the Income 11a x Act were to be sent to the 
parties by registered mail, thus dispensine 
11i th the requirement of l::.is physical presence 
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at Suva. There is nothine also to suggest that 
Er . .Dunckley had any intention of relinquishing 
his office as Court of Review before the un­
finished business had been completed. The 
.:.(egistrar of the Court of :!.-teview and the Judicial 
and Leeal Services Commission were both aware of 
the unfinished business . There was no question 
of transfer, promotion, death or any other 
circumstance which would have resulted in the 
off ice falling vacant." 

The f indint'._ss in the second paragraph were made with 
oection 41 of the Interpreta tion Act and Section 131 (2) 

of the Jonstitution specifically in mind. 1hey state :-

11 41 ( 1 _) vihere the substantive holder of any 
public office constituted by or under any 
written law is on leave of absence pending 
relinquishment by him of such o f fice , or has 
been instructed by the Government to take up 
u special duty or is otherwise absent, it 
~1all bo lawful f or another pcroon to be 

· C:'.ppointed , substantively to the same public 
off ice. 

(2) \r/here two or more persons are holding 
the same office by reason of an appointment 
made in accordance with the l a st preceding 
subsection, then, for the purp9se of all 
written law and in respect of every power 
conferred or duty imposed upon the holder of 
such office, the person l ast appo i nted to the 
office shall.. be deemed to be the holder thereof." 

"131 (2) Where a power is conferred by t his 
Constitution upon any person to make an appoint­
ment to any office, a person may be appointed to 
that off ice, notwithstanding that some other 
person may be hol ding that office, when that 
other person is on leave of absence pending the 
relinquishment of the office ; and where two or 
more persons are holding the same office by 
reason of un appointment made in pursuance of 
t his subsection, then, for the purposes o f any 
function conferred upon the holder of that 
office , the person last appointed shall be 
deemed t o be the sole holder of the office." 

11'he facts did not bring Er . Dunckley or nr. 3tuart within 

either of those provisions. Indeed the only authority 
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for Fir. Stuart's appointment was Section 62 oft he 

I ncome Tax 1:ict and that appointment was made within 

the f a ctual fram:ewcrk as found by Hishra J . He make 

t hree further findings of fact, based upon uncontested 

e-~idence in the Supreme Court , that when Mr. Dunckley 

left ./ iji in November 1978 the decision in question 

represented the only ap9eals . heard by him which were 

undetermined, that there were six other appeals which 

were neither heard nor determined and that t h ese six 

appeals rema ined unheard by the time of Er . Stuart 's 

appointment . 

The Judicial and Leg al 3ervices Commission 

h2.d the power to remove l·i r . Dunckley from office . See 

Jection 102 of the Constitution and Section 45 of the 

Interpretation ii.ct. •fue Comrnissj.on did not expressly 

r emove i-Lr . _)unckley before or a t the time it appointed 
Lr. ,Jtuurt ; nor had it done so by the time Hishra J . 

delivered his judi:gnent . The appellant contends t hat 

1,;he lc:.ter appointlllent of I,1r . Stuart , by the s ame 

Corcr!'.!is ,3ion which had earl ier appointed l!ir . Dunckley , 

c.mounted in law to the removal of i,ir. Dunckley: in 

consequence :Mr . 'Junckley lacked jurisdiction to deliver 

his decision. 

5 

1',or the first part of that submission Er . Scott 

relied upon R. v. Mann Lf8447 Legge ' s Reports 182, 

-~- v . Eayor of Canterbury ( 1882) 1 3trang a 674; 93 -3 . R . 

734, 'i/illis v . Gipps ( 1846) 5 Eoore 379; 13 ..:; . R. 536 and 

Roba rts v . 'ilie Layer of London (1882) 46 i, . ,_-:- . 623 ns 

establ ishi ng the propositi on that an appointment to an 
office held at pleasure is automatically termina ted by 

a l :..;.ter appointment. In addition h e cited R. v. Ror;ers 

(1 378) 4 1 . L . R. 334, R. v. ~eddle (1907) 26 N.Z. L . R . 

972 ~nd Pallais ~a rking Station Fty Ltd . v . Shea (1977) 

16 :3. A • .::l . li. 350. ~-'or the consequential lack of 

jurisdiction he relied upon Jones v . Ricketts (1964) 
7 J . l . ~ . 62 and J rederick v . Ch ief of Police (1968) 11 
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W. I.~. 330 decisions of the appellate Courts of Jamaica 
2.nd Grenada. 

'l1he respondents contend that the resolution 
of the essential question becomes one of construction. 
Section 62 of the Income 1.rax .i;.ct, they submit, must be 
~ead with Section 2(4) of the Interpretation Act which 
sta tes :-

112(4) In every written law, except where a 
contrary intention appears , words and 
e;cpressions in the singular include the 
plural and words and expressions in the 
pl ur~l include the singular . 11 

No contrary intention appears , they say , to preclude the 
a ppointment of more than one person under Section 62 and, 
t hey say , that Wr . Stuart's appointment , when properly 
con:3trued, did not revoke Hr. iJunckley ' :, authority to 
deliver~ decision. 

Our reasons for concluding that the essential 
question is one of construction are that the Court of 

Review is created by statute as are the appointments to 

it u.nd the termination thereof and. that there is nothing 
in the authorities cited by Mr. Scott which establishes 
any overriding principle of law with regard to appoint­
ments and termination. In 11. v. Mann the power to 

remove Justices of the Peace was clear and the question , 
one of constructi on , was whether a later commission of 
appointment revoked the jurisdiction of the Justi~es to 
sit in a particular district which had been granted by 
un earlier commission. In Willis v . Gipps the statutory 

power to remove a Supreme Court Judge was clear, the 
document removing him was express and clear and the 

decision was that his removal was invalid because he 
had not been heard. In Ro barts v. ·me Ma,vor of London 

t he issue was whether the office of Remembrancer was 

for life or at pleasure. It wa s decided to be the 

latter. I'her e was no doubt that the will of the 

Council to r emove was clearly expressed by appropriate 
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resolution. The report of R. v . I--'iayor of Canter bury 

is too brief to be of va lue except that it establish es 
t hat where an officer is at pleasure the choice of 
e..nother operates to remove the former appointee. The 
o ffice in question was Recorder. In R. v . Rogers it 
was decided , upon a proper construction o f the relevant 
sta tutes , that County Uourt J udges hel d office a·., 
pleasure and were liable to arbitrary dismissal. 
l a llais Parking cltation l•ty L"td . v . Shea concerned 
con£licting appointments by proclamation to the 
statutory office of "promoter" of certain public works . 
·.L'il e i ssue was resol ved as a matter of constructi on of 
t he relevant statutes and of the proclamations in 
ques1aon . In R. v . Peddle it was held t hat upon a 

proper construction of the Sheriffs .Act 1883 ( Ir . z . ) 

and. the Interpretation Act 1888 (K . z.) t here was power 
to u:ppoint a sheriff during the absence on l eave of the 
s ub3t::mtive holder of t he offic e . 

7 

i·unple dicta may be found in the cited authorities 
to the ef fect that an off ice held at ~leasure may be 
determined by the choi ce of another without the express 
removal of the former but , in our.judgment , they ~erely 
indicate that the choi ce of another wi thout more raises 

a strong implication, as a matter of construction, that 
t he will to remove has been sufficiently expressed . In 
the present case t here is no contest about the power to 

remove; the contest i s whether the will of the Judicial 
and Legal jervices Commission was sufficiently expressed . 
If ~ection 62 of the Income ~ax Act does not authorise 
the appointment of more than one person, if persons may 

not "i1old office concurrentl y or overlap, then it is 
inevitable that the construction of 1:r . Stuart's 
appointment carries the implica tion that t h e wi ll of 

the Commission was sufficiently expressed . In that 
event we agree that Nr • .Dunckley lacked jurisdiction 

to del iver his decision • . We accept as correctly decided 

the t wo decisions of the appel late Courts of Jamaica 
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and Grenada cited by 1-'ir. Scott. 'rhe principle enunciated 

by -~ . 1l . Lewis C. J . in Frederick v . Chief of Police 
a pplies with equal force t 'o a person appointed to the 

Fiji Court of Review. A.H . Lewis C.J. said at page 

331 :-

11 '11he r,:::agistrate 's Court, as has often 
been stated , is a creature of statute . A 
person who is appointed as magistrate has 
the powers which are conferred on him by 
t he statute so long as he remains the 
magistrate. \'/hen his appointment is 
termina ted , he becomes, as it i s said , 
functus officio. He is divested of the 
a uthority which he had as magistrate ." 

Accordin{:!;ly, as in that case so in this, if b r. Dunckley's 
appointment was terminated on 12th March 1979 he was 
divested of his authority to determine the two appeals 

which be had hea rd. 

'de turn now to the construction of Section 62. 

~:le a {~ree with l\1i shr a J. that 3ection 62 , the other 
relevant provisions of the Income •.rax .;~ct and the Rules 
made under Secti on 63 all make consistent use o f the 
singular in references to the Court of Review. He also 
said t hat i n practice only one person at a time has , 
in t he past , been appointed to hold that Court. Does . 
a contrary intention appear so that plurality is 

excluded? 

..::lection 2 (4) of the Interpretation . .i'ict has its 

counterpart in other parts of the Commonwealth. Several 
authorities were cited and it is from these that we 
have distilled certain propos i tions which appl y in 

decidinG whether a contrary intent1on appears. '.Ihe 
authorities are R. v . Peddle (1907) 26 n . ~ . L . ;L 972 

Court of Appeal; Sin Poh .Amalgamated (H. l~.) Ltd . v. 

:1,ttorney- General Lf96'j] 1 .. :i.11 ~ . R. 225 l:rivy Council 

from Hong Kong ; Blue Metal Industries Ltd . v. Dilley 
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L197Q7 ~.o. 827 House of Lords; No . 20 Cannon Street 

Ltd . v . Jinger & ~Tiedlander Ltd. /J'97f} 1 Ch. 2~3 

i-.egarry J .; .inoor v. Davis (1979) 2 All ~ . R. 677 
:-Iouse of Lords . the principles we have distilled 
a.re these : -

1 • 1fhe section a ssists the Legislature 
to avoid cumb ersome and over- ela bor ate wording. 

2 . In invoking the section the Court 
8.ttributes to it the very function which the 
Le -_-islature intended it t o perf orm. 

3. t'he section is to be invoked unless a 
contrary intention is clearly shown: it is not the 

case that an intention that the section should be 
i nvoked has to be shown . 

4 . 'l'o discover wliether u contro.ry intention 

is clearly shown the Uourt must look a t the section 
in its setting in the leg i slation and to consider 

the substance and the tenor of the legisl ation as a 
whole . In so doing the following further considera­

tions are relevant :-

(a) The section authorises a process of 

selective pluralising or sel ective 

singulari sing. 

(b) the Court should assess the extent to 
which the section if' invoked r ender s 

the l egi sla tion workable or unworkable. 

( c) The Court should assess the extent to 

w.i1ich the section i:f invoked is out of 
acco rd with the intention of the 

Le _;isla ture . 

(d) I f invoking the section is r egarded a s 

an amendment to the Bill at the time 

the Legislature enacted the legislation 

1 
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is there reason to suppose, in the 

context o f the legislation, that the 
Legislature, if offered the amendment , 
\rnuld have rejected it? 

Section G2(2) of the Income Tax Act may a.t 
:i:"i:-st impression be thought to indicate a contrary 
i n ;;ention. It provides :-

11 6 2 (2) ::Jee tion 102 of the Constitution shall 
a:r,ply to the o i'f'ice of the ;Jourt of :1.eview . 11 

·.:e ac;ree with i•iishra J . that this subsection is · e. 

drafting device to bring into operation certain powers 
of the Judicial a nd Legal .Services Commission which 
i"Tould otherwise not apply: it has the effect of· placing 
t he Court of Review in Schedule 3 to the Constitution. 
:,'e '...J.,_sre~ Lhat the Jchedule is of no assistcl.Ilce in 
determining the issue of singul:-:1ri ty or plurality, that 

it merely lists offices to some of which only one 
person may be appointed and to others more than one. 

'l'here is a provision in the Income 1.rax ( Court 
of _,eview) ~-tules which appears to be inconsistent with 
plurality of office and may therefore be indicative of 

/o 

a contrary intention. 'de refer to aule 7 which states :-

"7 ( 1 ) Upon the filing of the notice of appeal 
the llegistrar shall cause the appeal to be 
entered in the books of the Court and shall 
obtain a direction by the person for the time 
being appointed to hold t he 0ourt as to tiH 
day , time and place to be appointed for t he 
hearin:; of the appeal . 

(2) Unless , on the application ·of t he appellant , 
it is otherwise directed , the place of the hearing 
of the appeal shall be at Suva . An appellant may 
a pply at any time to the person for the time being 
appointed to hold the Court for a direction that 
the appeal be entered for hearing at any place 
other than at Juva or, if the appeal has been 
entered for hearing at Suva, to change the place 
of hearing. i,.;ny such application may be made by 
motion on not less than four days notice to the 
Uornmissioner." 
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'.i'he l{ules were made by the Chief Justice in 1 966 under 

power imposed in him by Section 69 of the now repealed 
Income ·11a x Ordinance of 1964. The power , which has been 

re-ena c ted in Section 63 of the Income '11ax .Act , is a 

p owe r to make rules of court generally for regulating 

t:.n y matters rel8.ting to the practice and procedure of 

t h e ,.;ourt of ,;,(eview. ·rhe present section conta ins a 

new sentence which did not appear in ~ection 69 of t he 

1964 1lCt : -

11 Juch rules shall be regarded a s forming 
1Jart of this section. 11 

1-/e h ave h eard interesting arguments whether 

i n the light of Jackson v. Hall [f98(j] A. C . 8 54 the 

Rules" can be relied upon as· an aid to construct ion of 

t110 lncome 1'ax itct a nd whether the view expressed by 

r.-1 01.linh L . ~J. i n llo Wier , ex pa rtc ~•lier (1 071) L . R . 

6 Ch . J~PP . 87 5, 879 is erroneous and whether the law 

as stated in 36 llalsbury ' s Laws of mgl and 3 3d 

parasraph 606 is now correctly expressed without some 

qualification. We do not find it necessa ry to determine 

t h ose questions because of the view \•Te take of t h e 

ma teria l H.ule 7 . ·J.1he .t~ules relate to the practice 

and procedure of the Court of Review. Rule 7 was 

drafted to suit the appointment of one person to ;.1old 

the Court . 'l1hat a ppea rs to be a ttributable to the f a ct 

tha t dect'ion 62 is drafted in singula r terms - "the 

person so a ppointed s hall hold a court to be called 

t h e J ourt o f __ eview". Hule 7 is designed to ensure 

tha t i t i s the person who is t o hear and determine 
the c:.ise rat her than the Reu;is trar wh o uppoin ts __ the 

rl:w , time ruid pl~ce for the hearing including the 

po·.-1er t o nominn.te a p lace of h e a ring other than Suva. 

rlccordingly the draftsman h a s followed the wording of 

Jection 62. If plurality of appointment i s within the 

scope of dection 62 we can see no difficulty in reading 
11a " f or "the II in ,.:~ule 7 ( 1 ) and ( 2) • 
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\ve turn our attention now to the principles 
we have distilled from the authorities . Items 1, 2 

and 3 require no further elaboration. In considering 
t he principles set forth under item 4 we commence by 
referring to .::,ection 61 of the Income 'l'ax .~c t. i".ais 
section provides for the making of a n objection in 
wri tin :_,; t o a n assessment , for t h e informa tion required 
to be provided to t he Commissioner and it empowers the 
Commissioner to consider the objection. He is required 
to allow or disallow the objection in whole or in ~art . 

. ' 

l f t he objection i s disallowed the Commiss ioner is 
oblie e d to notify the objector that he has a right of 
appeal. 11hat right is conf erred by subsection 6 the 
mat erial p::_i.rt of \·Thich states t hat the objector may : 

"... • appeal to the Court of neview and such 
appeal shall be heard and determined a s here­
inafter provided ••••• • ••.•• " 

11 

1he obliga tion to pay the tax in question is not suspended 
unless the Commissioner so directs : 

"··· · pending the decision of the Court 
of .J.eview • • ••• • •• •• • 11 

Then Section 62( 1 ) provides for the appointment of :-

11 
• •••• a person of legal knowl edge and exper ience 
for the purpose of hearing and determining. __ ... 
~pp eals •••••• , and the per son so appointed 
shall hold a court t o be ca lled the Court of 
.i.(evi ev1 • • • • • • •••• " 

·.rhe Oourt of Revi ew is given : -

11 •••••• powers a nd authority similar to those 
v ested in the Supreme Court as if the appeal 
were an action •••••.••• " 

By dection 63 t he Chi ef Justice is given the power to 

make :-
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11 
••••• • rules of court generally for regula ting 
any matter s rela t ing to the practice and 
procedure of the s a id Court of !leview or the 
fees to be charged a nd the costs of pr oceedings 
t h erein ......... .. .. . 11 

After the hearing of the appeal the Court o f Review 
is required to determine it; it may confir m or amend 
or increa se the assessment . Its decision i s to be sent 
by registered mail to the parties ( Section 65) . It is 
empowered to proceed ex parte if the appellant fails 
to. t:.ppear (Ject ion 66) and it has the power to award 

costs (Section 67) . Both parties have a right of 
apr,oal to the Supreme Court whi ch is required to hear 
the app eal :-

"• ···• · upon the papers and evi dence referred 
;,.tncl upo11 u.ny further oviclence wh.Lch the 
appell ant or the Cow.mi ssioner produces under 
the direction of the said court . " (Jection 68) 

It is our judgment t hat the substance and t enor 

of the relevant sections is the establi shment of a Court 
fo r the h earinc; and determ.ination·of appeals against 
the <lisallowance by the Commissioner of objections to 
assessments of income tax and the regulation of the 
~ractice and procedure of the Court . 

f There is nothine in any of the sections other 
than the use of the singular which renders plural 
appointment s to the Uourt unworkable or out of a ccord 
with the intention of the :Legi slature. I n our opin.ion 

plural appointments could make the Court opera te more 

efficiently. Mr . aandley gave some exam:r,les all of 

wi1ich appear t o us to be sensible. He instanced the 
possible increase in the number a nd complexity 0£ 

apreols , the possibility of a sole appointee being 

disqualified f rom hearing a particular appeal or 

appea ls, the need for flexibility in cases where an 

appointee is absent on leave (due to s ickness or 
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otherwise) for a substantial period or has other duties 

which consume h is time such as t hose arising from 
appointment to other public off ices, the desirability of 
h ea rin6s beine able to proceed while reserved decisions 

a re bei n5 prepa red. Many more examples could be given. 
It is not wi thout significance that 11:ir. Scott made no 
suomiss ions in support o f any disadvantage resulting 

from plural appointments. We have been unable t c think 
of any . 

·.rhe final test is to go back in time to 1974, 
t o i magine t hat the Income ·rax .ti.ct 1974 is a Bill 

before the house and to imagine an amendment prepared 
in terms o f Section 2(4) of the Interpretation _:,,ct 1967 . 
I s there reason to suppose that the Legislature , having 

regard to the subst ance and tenor o f Sections 61 to 68 

of t h e nill , would have r e jected t he amendment'? 
1 _r . l!andley provided the appropriate wording of an 

~mended section incorporating nothin~ more than 

.Jection 2(4) of the Interpretation Act would allow. 
:.le reproduce his draft with the suggested amendments 
underlined -

1162 ( 1 ) 'l'he J udicial and Legal Services Commi-:tsion 
may a ppoint a person or persons of legal lmowledge 
and experience for the purpose of he aring and 
determining appeals from the assessment of the 
J ommissioner and the person or persons so 
appointed shall hold a Court or Uourts to be 
called the Court of J.eview, a nd the s a id Court 
of Review shall for the purpose of hearing and 
d0termining the appeals under t h is Act referred 
to it have powers and authority similar to ~hose 
veot~d in the Supreme Court a s i f t he appeal 
were an action between the tax- payer and the 
Coiam.issioner. 11 

,•le ce.nnot t h ink of any rea son 1-1hy such an amendment would 

h1J.ve been rejected, except perhaps the desirability of 

l urlie.ment reta ining control over the numbers of appointees 

but l'arlaiment saw f it to vest control in t h e Judicial and 

I.e6a l Jervices 8O:,unission and t ha t appears to us to be 

suff icient r ea son to suppose that l:arli ament would not 
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have rejected the amendment on t hat ground . 

For the foregoing reasons we conclude that on 
u proper construction of Section 62 of t h e Income Tax Act 
there can be more than one person a ppointed to hold a 
Uourt or Courts to be called the Court of Review. 

The next question is: on a proper construction 
of Lr . ~~uar t ' s appointment was Mr • .Dunckley ' s authority 
to deliver his decision revoked? ~then t he two appoint­
ments are read to.:ether they appear to be in conflict. 
i.r. ;unckley was appointed Income Tax Court o f Review • 

.!.'hen with effect from 12th I--Iarch 1979 I-Ir • .Stuart was 
tippointed " to be the Court of Heview". It is significant 
t hat the J·udicial and Leeal .Services Commission did not 
remove l1r • . Junckley from office nor did he resign. '.L"'he 
r1ue0 t; ion ia ·.1heth3r l•ir. otll[.!.rt's appointment impliedly 
removed Lr. JJunclcley from office or impliedly revoked 
his authori ty to deliver his decision. ·.rhe cseneral 

principles of the l aw relatins to repeal of leei slation 

by i mplica tion a re summarised in 36 Halsbury' s Laws of 

En:;l o.nd 3 .:kl . para.graph 709 as follows 

"709 . General principles . Repeal by implication 
is no t favoured by the courts for it is to be 
presumed that Parliament would not intend t o 
effect so important a matter as the repeal of a 
l aw wi thout expressing its intention to do so . 
lf , however , provisions are enacted which cannot 
be reconciled with those of an existing sta tute, 
the only inference possible is t hat l'arliament , 
unless it failed to address its mind to the 
question, intended that the provisions of the 
existing statute sh ould cease to ha.ve effect, 
and :_1n intenti on so evinced is as effective as 
one expressed in terms . 'L'he rule is , therefore, 
t hat one provision repeuls another by implication 
if , but only if, it is so inconsistent with or 
repu:>nant to that other t hat the two are incapable 
of stnndine toeether. If it is reasona bly possible 
so to construe the provisions as to Give effect to 
both , that must be done ; a nd their reconcilia tion 
must in particular be attempted if the later 
st:.1.tute provides for its construction as one with 
the eo.rli er , thereby indicD.ting that Farliament 
re6arded them a s compa tible , or if the repeals 



- 16 -

expressly effected by the later statute are 
so detailed that failure to include the earlier 
p rovision amongst them must be regarded as such 
an indica tion . " 

In addition the Court is entitled to have regard to the 

sta te o f thing s existine; at the time the legisla tion was 

:r:;assed , a nd to the evil which, as appears from its 

provisions , the legislation was designed to remedy. 

Halsbur;y_ op.cit paragraph 620 . Jor Parliament in the 

pa.ssaee cited :from Halsbury we substitute the Judicial 

a nd LeGal Services Commission • . L.he state of things 

existing at the time of I'-'Ir . Stuart I s appointment is 

portrayed in the findings of fact appearinG earlier 

in this jud6ment . 'l'he evil which , as appea rs :from 

the appointment , the appointment was designed to 

remedy was to appoint a person for the purpose of 

h eo.rin.~ and determining appeals. 

I s it reasonably possible to construe the two 

appointments so as to give effect to both? We tlLink it 

is. ,is a t the 12th March 1979 there were appeals t o be 

h e a rd a nd determined . Hr . Stua rt.' s appointment gave 

him jurisdiction to hear and determine them. He couid 

not determine the two outstanding appeals of the 

r espondents because he had not heard them. ;·/hen 

Lr • .0unckley heard those appeals he had jurisdiction 

to hear md determine them. It does no violence to 

the la.n6ru.age employed in I,ir . ::J tuart ' s appointment to 

sc.y t r1at Lr. Dunckley I s appointment continued for the 

pur pose of enabling him to discharge his stat,u tory 

oblir~o.t ion to determine the two appeals in terms of 

i:he jurisdiction vested in h im by h is appointment . 

. ,e have :-..1.ttempted , we think properly , the reconciliation 

o f the two appointments which lea:ls us to the same 

conclu sion a s L ishra J' . that Hr . Stuart I s appointment 

did not revoke :-,r. .uunckley I s authority to deliver 

h i s decision . 'lhe answer to the essenti al questi on 
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i s that lilr. uunckley had jurisdiction to deliver his 

decision in June 1979 . Accordingly we find that 

Li shra J . did not err in law i n dismissine the 
application for an order of certiorari and in 

dismissing t h e first ground of the appell ant 's appeal 
e .. r~ain s t hr . Dunckley ' s decision. 

i or the reasons given the appeal t o t his 

Court i s dismissed with costs to the r esponde nts . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Vice P r esident 

~~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Judge of Appeal 

/I-I~ .......... .,_........-.. ........... .. . 
Judg e of .,.':!.pp eal 
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