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Appellant 

Respondent 

The appellant was convicted before the 
Principal Magistrate 's Court at Honiara of the offences 
of conversion contrary to section 271 (c)(i) of the 
Penal Code (Cap.5 - Revised Laws 1969) and of embezzle­
ment contrary to section 266(b)(ii) of the same Code. 
The conversion charge related to the sum of $255.00 
:fraudulently converted to his own use and that of 
embezzlement to the sum of $124.00 representing money 
paid into the Magistrate's Court, Tulagi, by way of 
fines . Sentences of six months' and fifteen months' 
imprisonment respectively w·ere imposed by the 
Magistrate on those charges, to run consecutively. 
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The appellant appealed to the High Court of 

the Solomon Islands against convictions and sentences, 
but his counsel did not support the appeal against 
conviction on the embezzlement charge (Count 2). The 
High Court dismissed the appeal against conviction on 
Count 1 (conversion) also, but reduced the sentence 
of fifteen months' imprisonment on the embezzlement 
charge to one of twelve months' imprisonment, while 
maintaining the order that the sentences run 
consecutively. 

The appellant has now brought the present 
appeal to this Court against his conviction pn the 
conversion count (Count 1) and against his sentences. 
Counsel at the hearing conveyed to the Court an 
intimation that his client wished to re-establish an 
appeal to this Court against his embezzlement 
conviction. '.rhat appeal having been withdrawn in the 
High Court by counsel we were unable to accede to the 
request. 

All we propose to say concerning the appeals 
before us is that we find them to be entirely without 
merit. The appeal against conviction hinged entirely 
upon questions of fact and evidence, all of which was 
fully considered in the Magistrate's Court and treated 
again to scrutiny in the High Court. The question of 
sentence was considered carefully by both Courts. The 
magistrate noted (inter alia) that the sum of $255, 
the subject of the conversion charge, had been repaid 
by the appellant. The High Court, which gave the 

whole subject particularly detailed scrutiny, reduced 
the sentence on the embezzlement charge from 15 months 

to 1 2 months , on the ground that the fact that the 

appellant had spent a particularly long period awaiting 
trial might have been overlooked. 

In dealing with questions of sentence in cases 

from territories outside Fiji this Court has always 
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acted upon the principle tha t the conditions, habits 
and way· of life of the people in those territories are 
r.iuch better lrnown to the local judiciary than they can 
ever be to the judges of this ~ourt . The local 
judiciary is therefore in a much better position to 
decide what is un appropriate sentence in any 
particular case, unless a palpable error has been 
made or some w ell established principle neglected . 
In the present case the only factor that has given us 
pause for a moment is the fact that the sentences were 
imposed consecutively. Yet the two offences, similar 
t hough t hey wer e in kind, were quite separate , and 
the learned Chief Justice, dealing with the matter in 
the Hi gh Court , said that t he sentences were not in 
themselves or in the tota lity wrong in principle. 

For t he rea sons we have expressed, the 
appea ls , both a,':aj_nst conviction and sentence are 
dismissed. 

In a pproa chinG t h i s ma tter we· have assumed , 

in f avour of the appellant , that an appeal by him to 
t his Court (a fter an appeal :from the Nagistrate's 
Court to the Hi gh Court) against conviction is not 
restricted to questions of l aw, and that in the like 
circumstances an appeal aeainst severity of sentence 
is likewise av~il able . 

It i s our present view that that is the 
position in l aw, though we have not had the benefit of 
any helpf ul argument f rom counsel , and of course the 
dismissal of the appeals rema ins unaffected whet her 
our view is correct or not . 

We mention that ma tter because at the outset 
ol:' the appeal coun sel both :for the appellant and the 

respondent expr essed themselves of being of the view 

that a second a ppeal a gainst conviction did not lie 
except on questions of l aw and that no second appeal 

l ay a~ainst S3Verity of sentence . 

7 
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Counsel based themselves upon section 22(1 ) 

of the Court o f Appeal Act ( Cap . 12 - Eli. 1978 - Laws 

of ~i ji) which provides f or appeals to this Court from 

d ecisions o f the Supreme Court sitting in a ppella te 
juri sdi ction "on any gro~d o f appeal which involves a 

question of law only (no t including severity of 

sentence)"· 'l1hat , wi th respect, is entirely :Fiji law 
and <lid not appl.v to an appeal from the Sol omon Islands. 

Th~t is covered by section 10( 1 ) o f the same Act , which 
r eads 

"10(1) With r espect to appeals from the 
Courts of other territories, the law to 
be applied shall be such a s shall for 
the time being be pr escribed by or under 
the enactments in that behalf; and the 
jurisdict ion, powers a nd authorities of 
the Court of Appeal wi th respect t o su ch 
appeals shall be subject to the provisions 
of 3 uch eno.c tmentn." 

1~e present juris di ction and powers of this 

Court under "the enac tments in t ha t behal f " on an 

appeal from the Sol omons i s a question of some complexity . 

1ie discussed one a spect of the matter in Reginam v. Peter 

Orne (Criminal Appeal s Nos . 19 & 21 of 1980), and h ere, 
as there we make our point o f commencement t he West ern 

Pacific (Courts) Or der in Council, 1961. Section 19 of 

that Or der provided for appeal s to lie from judgments 

of the Hi gh Court of the Western Pacific, whether i.n . 

the e xercise of oriein a l or appella te jurisdicti on, to 

this Oourt , in any civil or crimina l cause or mat t er , 

in :::i.ccord.ance with rules o f court made under t he Order. 

'J.'he th<m r ules o.r cour t were the Court o f Appeal J.ules 

(Ho . 2) 1956 , which provi d ed , by rule 34, that a person 

convicted on a trial mi gh t appeal t o the Court of Appeal 

a ~~inst h i s c onvict ion and his sentence. The appeal 

a ga i nst conviction could be on grounds of l aw a lone, 

f act alone or mixed fact and law, or any other ground 
which the Court of Appeal conoidered sufficient . 
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There was no specific provision in the rules 

for appeals from the appellate jurisdiction. The rules 
in question were revoked by the Court of Appeal Rules; 

1 97'5, made under the 1 961 Order . These rules in brief 
provided procedurally for appeals to this Court from 
t he Hi eh Court in the exercise of its civil jurisdiction, 

its criminal jurisdiction and its appellate jurisdiction -
divided again into civil and criminal . In no case did 

the rules purport to place any limitation upon the 
grounds whicb co '..J.ld be relied upon in the appeal. 

'l'he rext enactment was the Solomon Islands 
(Courts) Order, 1975. It amended the Constitution by 
11rovidinc; f or a Hi gh Court for the Solomon Islands. 
B.y section 1 5 ( 1 ) the \'/es tern h1.cific (Courts) Order, 
1961, was revoked so far as the Solomon Islands were 
concerned. A new provision concerning appeals was 

inserted in the Constitution as paragraph 65L in 
similar terms to section 19 of that Order. The "rules 

of court" to which r eference is made are those , power 

to muke which i s conferred by paragraph 65I of the 
new Constitution, but as none have been made we 
construe the reference as being to the 1973 Rules, by 
virtue of the "existin0 laws" provision in section 7 

of the Order . dection 4 of the Order shows that the 
Court of' Appeal i s t his Court. The position regarding 
appeals therefore remained unaltered , including the 

absence of any limit ation to the grounds of second 

appeals . 

1,,f e proceed to the Solomon Islands Independence 
Order , 19'/8. B.Y sections 85 to 89 of' the Constitution 

provision i s made for the establishment of a Court of 
ilppeal. An Ordinnnce for t his purpose was assented to 
on the 8 th l•m y , 1 9'78 ; it is called the Court of Appeal 
Ordino.nce , 1 9,/o , and. io exprcos ed to come into operation 

on such date as the Chief Just ice may , by notice in 

the Gazette, appoint . The new court is . to be called 



- 6 -

"the Solomon Islands Court of Appeal 11
• 'l'he Ordinance 

provides for the various appeals which may be brought, 

in very similar terms to those of the Fiji Court. of 
Appaal 1~ct which we have mentioned above, in relation 

to Fiji appeals . In particular, section 21 (1) limits 
appellants in criminal appeals f rom decisions of the 

High Court in appellate jurisdiction, to grounds 
involving questions of l aw only (not including 
severity of sentence) . 

It i s quite clea r that this Court has no 
j urisdiction under that Ordinance, even if it had been 
brought into effect : we have not been advised that it 
has . By virtue of section 12 of the Solomon Islands 
Independence Order, 1978 , sections 85 to 89 of the 
new Constitution (providing for a Court of Appea l ) do 
no t come into operation until such date as the 
Governor-General may by order pr escribe. We have not 
been advised that any such order has been made. 

For the present jurisdiction of t his Court 

we can only look to t he meagre provision contained in 
section 12(4) o f the 1978 Order t o which we have 

r eferred : 

11 12 (4) Notwithstanding the provisions of this 
section, until such ti.me as the Court of Appeal 
is established under section 85 of the Constitu­
tion, appeals f rom the HiGh Court shall lie to 
the Court of App eal of .:!'iji or such other court 
as Par liament may prescribe." 

The future juri sdi ction of the intended 
Solomon Isl ands Court of Appeal being irrelevant, we 

read this as preserving our jurisdiction as it was a t 
the date of the Order, calling in aid once again the 
"existing laws" provisions to keep in force the Court' 

of Appeal Rules , 1973. 
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We have concluded therefore tha t t h is Court 

reta ins jurisdiction to enterta in second appeals from 

the Solomon Islands a nd t h at t h ere is no provision 

restrictine those appea ls to questions of law or 

excluding severity of sentence . As we have indicated, 

t Dis opinion h a s been arrived a t without benefit of 

informed a r gument, and whether correct or not does not 

affect the out come of t he appeal. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . 
Vice President 

27 NOV 1981 

Judge of Appeal 


