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JUDGMENT OF THE COURT 

Henry J .A., 

Appellant 

Respondent 

Appellant was convicted in the Magistrate's 
Court at Labasa of the offence of dangerous driving 
contrary to Section 38(1) of the Traffic Act (Cap.152) . 
Particulars of the offence alleged that he drove his 
motor vehicle on the Labasa- Nabouwalu road in a manner 
tha t was dangerous to the public having regard to all 
the circumstances of the case. He was fined $40. 00. 
His a ppeal to the Supreme Court was dismissed. The 
present appeal , by virtue of Section 22(1) of the 

Court of Appeal Act ( Cap.12) , is confined to grounds 
which invol ve a question of law only. 

Api:e llant' s car and ore driven by Jitendra 
Prasad ca me into collision whilst travelling in opposite 

directions on a straight piece of' rm d , 36 feet ;wide, 

unsealed. 2,nd covered with gravel. After impact the 
resp ective cars came to rest in positions more particularly 

sno·wn on a plan. This plan also purported to sh~w a 
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2. 

point of impact, which was no more than an opinion of 

the maker of the plan, but the learned magistrate did 

not accept t hat it was correct . 

1'he grounds of' appeal are 

" 1 • WHETHER the Learned Appellate Judge 
erred in law in not holding that the Learned 
Trial Magistrate erred in not entertaining 
grave doubt or reasonabJe doubt upon the 
Prosecution ' s case as whole , in view af the 
the following circumstances :-

( i) because PW1 JITEND PRASAD , the driver 
oft he White Corona Car which had 
collided with the Petitioner ' s car 
had falsely denied on oath that he had 
been at 2, party at a f?llav teacher ' s 
place on the day in question ; 

(ii) because he had told PW7 PURAN, two 
days prior to the said PURAN giving 
his statement to the Police that the 
Police will come to the said FUR.AN 
about the incident and that he (PURAN) 
was not to mention anything about the 
alJ.eged party; 

(iii) because the Learned Tri al Magistr ate 
himself had ordered that a copy of the 
trial record be sent to the Di rector 
of Public Prosecutions to consider the 
question of prosecuting PW1 JI TEND 
PRAS1W , PVf5 AS HOK ICT.JlllAR and J:W7 FUR.AN 
fa- the Offence of Per ,jury; 

(iv) because the Lea rned Trial Magistrate 
had wrongly arrived a t the conclusion 
that after impact the impetus of the 
Petitioner ' s car was such that it came 
free from the other car and was thrown 
over on its side by its own momentum. 
The erroneous finding was merely a 
theory on the par t of the Learned Trial 
Magistrate and not supported by evidence 
and it must have abide his final 
judgment; 

( v) because the Learned Trial :Magistrate 
hav:i.ng fourd t hat although he did not 
feel there was a ny credible evidence 
that PW1 JITEND PRASAD was drunk , he 
felt on evidence that PW2 SURENDRA ' S 
assertion that Pvl1 JITEND IRASAD had 
been drinking , may be true , had erred 
in not taking into eccount this fact 



1·1i th other relevant facts in not holding 
that these facts constituted a reasonable 
doubt on the Prosecution ' s ca se entitling 
the Petitioner to an a cquit t a l . 

2 . WHETHER the Learned Apnell.ate Judge he.d 
erred in law in not holding that the Learned 
Trial Magistrate ought to have ex pre ss ly taken 
into account evidence of the Petitioner and as 
to his past driving skill and experience for 
purpose ot·. drivine u t a cle ci sion . 11 

1ro these grot:.ndn counsel ::!.ddetl a fui•ther eround 
which may be more conveniently considered 2.fter we ha ve 

dealt with the above grounds . ·• 

Ground 1(iv) may be disposed of at once . This 

finding was not merely a theory - i t was what , on 

incontestable evidence , actually happened . Gr oun:ls 

1(i) , (ii) , (iii) and (v) may be considered together . 

The magistr a te completely disrega r ded the evidence of 

PW1 Ji tendra Prasad , P':1 5 Ashok Kumar and Pi'i? Pu.ran. 

He expressed a clea r decision to nla ce no r e lia nce on 

their evidence on any issue . 

The learned appell ate ju:i gc , after :recounting 

the course of the judgment in tre magistrate I s Court , 

s a id that the court had t hen looked. for othe r evidence 

of the manner in which J i tendra Prasad ' s car had been 

driven. The evidence oi' ti-TO independent witnesses was 

then reviewed and this evidence was accepted . Moreover , 

on the question o:f consumptior.. of alcohol by J i tendra 

Prasad the le2~ned magistr ate found there was nothing 

to suggest tha t he was incapable of having proper control 

of his vehicle . The account given by appellant was not 

accepted . 'fhe c ase was pror:e rly determined on other 

evidence which both courts below accepted as c r edible . 

In our opinion Grou.rrls 1 (i) , ( i i) , (iii) and (v) do n ot 

r aise any q uestion of l aw. 'l'hey refer s o:e ly to 

evidence 01 matters of 1uct reje cted by the courts 

below. This grou.rrl fails . 

Grounl 2 

The record does not disclose any error of law. 

Th e evidence of the two character witnesses was expressly 



referred to by the learmd magistrate when he was dealin g 

with the evidence of appellant . This evidence was 

obviously ,·rei ghed by him in coming to a conclusion on 

whether or not the a ccount o f the a ccident given by 

apJ;Bllant ·was credible . This ground also fai ls. 

The further ground added in this court was based 

on R . v Gos ney LT 97J] 3 All ER 220 which held tha t in 

order to justify a conviction for dangerous driving 

the r e must not only have been a si tuati. on which, viewed 

objectively , was dangerous , but also some fault on the 

part of t he driver . It was found in the courts below 

that appella.nt was d riving too fast and that he caused 

ihe collision by driving over onto his incorrect side 

of the road . Appellant claimed that the presence of his 

car on the incorrect side of the road was a manoeuvre 

resultin g from a dangerous situation caused by th e other 

car swerving to its incorrect side . This evidence was 

rejected so it is clear that , objectively considered , 

appellant created a dangerous s i tuation and ,,,as at fault 

by encroachine into the line of travel of an approaching 

car bcine driven on its corre ct side of the road . This 

er ound f ails . 

Appeal is dismissed and 

affi rmed . 

the conviction is 
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VICE PRESI DENT 
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