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This is on appeal against the judgment of the Supreme 

Cou.rt sitting at Suva on the 23rd May 1980 in favour of the 

respondent (the former plaintiff) against the appellant (the 

former defendant) for the sum of $2198.13. The plaintiff's 

claim was for the balance said to be owing in respect of goods 

suppli ed by the respondent to the appellant over the period 

from September 1976 to January 1977. 

Two grounds of appeal were filed by the appellant but 

only one was argued before this Court. This ground is set out 

cs follows: 

11 The learned trial Judge erred in law and 
in fect in holding that the defendant had 
admitted liability to one T. Cooper for the 
amount of the judgment debt, and had sought 
further time to pay the account. 11 



II? 

2. 

The rcspo"dcnt company had 0 large wholesale 

business and in the course of that business supplied 0 number 

of traders. The appellant traded under the name of 

Business between the parties commcn~ed in 1975 
' SPB Traders'. 
~hcn arrangements were mode os to credit terms and discount. 

Goods were ordered by 0 personal call on th e respondent company 

by th e appellant or onc of his salesman; and at times an order 

would be given by telep hone. Later the oppellant fell behind 

.... ith his payments , and 0 meeting took place in April 1977, in 

the r espondent ' s office, between the respondent ' s manager, 

~thony Williom COOPCT, a nd the appellant. 
Accountants on 

Mr. Coopcr, in his evidence, stated 
both sides were present . 

that appellant hod come to the meeting "in response to my 

queri es" . The appellant t es tified that he went to see 

Mr . Cooper "because his accounts suggested we had purchased 

~re goods that' wc hod", At that meeting Mr. Cooper produced 

what he referred to os 0 "reconciliation statement"; this wos 

in the form of (I lisl of twen ty-three lIoutstanding invoices" 

which gave in each case th e date, the file number and the cost 

After certain adjustments had been 
of the goods supplied . 
made this showed an amount. of $3226 . 13 os still owing by the 

In the course of his evidence 
appellant t o re sponden t. 

Mr . Cooper stated: 

" Bidesi said he would discuss outstanding 
invoices with accounta nts and i f they were 
outstanding he would promptly settle the 
account. He would settle before the end of 
that month, He did not settle. " 

Res.pondcnt then took oction in the Supreme Court claiming the 

sum of 52 198 .13 representing the halnnce said to be owing 

ofter ce rtain payments hod been credited and some adjustments 

mo~e. The learned trial Judge held that the evidence 

established this amount oS owing and· gave judgment 

accord ingly . 
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In Mr. Ramrakha ' s submission the learned trial Judge 

was wrong in holding, os he did, that Mr. Cooper's evidence, 

which he accepted, established that when the parties met in 

April 1977 the appellant "accepted the reconciliation statement 

Ex.l and asked for time to pay". Earlier in his statement 

Hr. Coopcr said "Bidesi did not dispute any item on that 

statement at the meeting" . He also stated in his evidence 

"Mr. Bidesi advised me he had financial problems. Apologised 

for delay in payment. He would sce that account would be 

paid." As wc read his evidence, it was that appellant agreed 

that he would pay the amount certified by his accountant to 

be owing . 

In his evidence the appellant stated that he was 

objecting to paying for goods supplied otherwise than in 

response to nn order rrom him in writing . The learned trial 

Judge held that appellant had not sent, os he claimed, two 

let ters to the respondent com pony s tating that the company waS 

to supply goods only on hi s order. This issue wos not argued 

before us on appeal, and we must take it therefore that the 

Judge's finding on th at point cannot now be challenged . 

The only question in issue is therefore: was there 

suffici e nt proof that the amount claimed was duly owing to the 

respondent in respect of good supplied and delivered to the 

appellant? Mr. Romrakho's main contention on this point was 

that the learned trial Judge misquoted the witness Cooper 

wllen he sa id in his ju(lgment that the appellant accepted the 

reconciliation statement and asked far time to pay. We have 

already quoted the extracts from Mr. Coopcr's evidence to 

the effect that appellant said he would discuss the 

outstanding invoices with his accountants and would promptly 

pay if they were found to be outstanding . He also said that 

appellant raised no objection to the reconciliation statement . 
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We do not think that this evidence amounted to on unqualified 

promise to pay the amount s hown os owing in that statement; 

but it did amount to a promise to pay whot wos found to be 

owing. 

The amount claimed , for which judgment WoS given, 

wa s mode up as follows: 

Amount shown in reconciliation statement 

Less: paid by appellant 5t h May S763.78 

Discount deducted 264.22 

In his statement Hr. Cooper stated 

$3226.13 

1028.00 

S2198.13 

"Some -discount ~os wrongly allowed. We ore 
not clainling that." 

When the reconciliation statement was mode up the 

rcspond C' lli produ cr. d copies 0 r tht: invoices showi ng the goods 

sold to the appellant, and it wa s on these invoices that the 

statement was compiled . The company was however unable to 

produce, except in the case of five of the invoices, delivery 

book s in which the goods were signed for by the appellant or 

his agent. Counsel in the Supreme Court contended that only 

these five had been fully authenticated and liability was 

denied in respect of the others. In his evidence Mr. Cooper 

depos ed that because of the bulk of business and shortage of 

space these records had been stored away on different premises, 

and some hod Leen destroyed by rats. The learned triol Judge 

however pointed out that the copies of invoices produced 

showed monthly soles during the relevant period September 1976 

t o January 1977; and that this course of business was confirmed 

gen erally by the witness Virendro Prosed, the appellant 1 s 

manager at the time. The Judge accepted the evidence of ~he 
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invoic es and held that goods were sold and deliv e red to the 

appellant acco rdingly. 

Hi s further finding which counsel contended was not 

borne out by the evidence, to the effect that appellant accepted 

the r econc iliati o n statement, is set out in his judgment by 

way of con firm atio n of hi s finding regarding su pply and 

deli very . It is true t ha t th e ev idence of Mr. Cooper was not 

expressed in exac tly those word s ; but the learned triol Judge 

doe s not re ly on what h e r e f ers to as th e acceptance by the 

appell a nt of the reconciliation stotement as proof of the 

supply an d de livery o f the goods detailed in the invoices . 

Hi s judgment os to the amount owing by app e llant to respondent 

is based o n hi s acceptance of the accuracy of the invoices. 

Hi s finding that appe lla nt accepted the r eco nciliation statement 

is expressed to be confirmation of the decis ions he had already 

reach ed . So , even though that finding is not in exac t 

accordance with th e evidence of the witne ss Cooper, this cannot 

be held to upset hi s finding on th e main issue. 

In the r esult we are of the op~n~on that the learned 

trial Judge was fully ju s tified in his finding that the amount 

for whi c h he gave judgment was owing by the appellant to the 

r espondent. 

For thes e r easons the appeal is dismissed with costs 

to th e 
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