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Appellant 

Respondent 

J'\ppellant issued a peti tion in the I'!agistrates 

Court for the dissolution of her marriage on the groWld 

that her husband was eui1ty of persistent cruelty and 
vias an hubi tual drWlkard for a period of not less t ha.I.l 

tHO years . ehe husband filed an answer seeking a decree 

on the eround of adultery . I n the event adultery "'as 

admitted by the "ppel1ant on oath before the Hagiatrate 
who accepted t.he admission and recommended the grant of 
a decree nisi on husband 's ansvrer . '.!he l·a gistrate found 
that t he allegat ions in the petition had not been proved , 
and recommended a dismissal of the petition. Gustody of 
the children "/as granted to the wife . It ,ma held that 
the evidence was insuffici ent to decide a settlement of 
the matrimonial property . ~~e matter came before 

hadhoji J. who at~ted that he had perused and considered 
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the record. 'rhe husband was granted a decree nisi and 

the petition was dismissed. Custody was granted in 

accordance with the recommendation. ~1e property 
settlement Has not mentioned . 

'Iba v/ife lodged an appeal a gainst the dismissal 

of the petition and also for an order that one- half of 
the matrimonial home be transferred to her and that she 
be eranted occupation thereof. The grounds of appeal 
are : 

111 • 'Ib a learned Judge erred in law and in 
f a ct in dismissinG the Appellant's 
I'eti tion and in proceeding to adjudicate 
only on the basis of the Answer filed. 

2 . '.rhe learned Judge erred in lavl and in fact 
in not considering the issue of the matri­
monial home and the occupation thereof 
especially in view of the f act that the 
same was pleaded in the l-\ppellant' s 
l>etition. 

:.s. i.'he learned Judge err ed in la'" and in 
fact by not granting to the Appellant 
the occupation of the matrimonial home 
and right to one half ownership therein . I! 

'fhe spouses were married on I~ay 17, 1962 and 

lived togethe r until January 1979 when the wife left the 
ma trimonial home . 'lhere are three children of the 

marriace , namely, 

(i) LYHil'i'TE HAM PRA~AD a female child 
born on the 24th day of November, 1962 

(ii) J OllI; ARml SA TY .lNllRA l'RASAD a male child 
born 'on the 19th day of November, 1963; 
and 

(iii) LINDA I'ESNA l'llAdi,D a female child born 
on the 23rd day of January, 1966. 

'l'lle "ife claimed that her husband' 9 conduct 
made her life intolerable and that she was forced to quit 

her home. ;,.ine formed an association iiith the co-respondent . 
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She said 

"1'11e main reason to leove him became from 
violent conduct . He would bash up children. 
'rhese combined treatment of violence forced 
me to leave matrimonial home. LaBIie James 
Gardiner came to my rescue. I h ave been 
very unhappy for years. I had no love and 
affection from my husband . ~'Iy husband 
introduced me to LasIie Gardiner who ehowed 
love to me . 'lbis was much inducive nature . 
In February 1979 I fell in love with him, the 
love that I wanted . I ask Court to exercise 
discretion in ~ ~avour notwithstanding my 
adultery. Thi s was induced by Respondent 's 
conduct." 

'lfhe wife gave deta iled evidence in suppo r t of 

her petition. '1'he only other wi tneas she called was a 

house-girl who worked for t he spouses for 7 years. She 
lj8.ve clear evidence in corroboration . 'fue only crosa­
cxu.mination and rc- examination recorded is as follows 

"Cross- Examination: 

Only worked in the day time . Left wo r k at 
5. 00 p . m. I would not know what happened . 
liorked from 7 . 00 a . m. to 5 . 00 p.m. 'fuey were 
workin~ in the daytime. 

R.e-~ination: 

I saw what 1 said. ~ighting took pl ace in 
my presence . The incidents in the mornings 
and in the afternoon." 

In evidence in chief the husband said : 

" ~'1e had arguments . She did not listen to me . Had 
arguments about her relationship with Lesl ie 
Gardiner. I confronted her . 3he stayed away fo r 
weeks <.!fter weeks . Sa", her ridill{" with Lesile 
UC1rdiner in his car . I did not beat her . I dr ink 
normally . I did beat her after her rel ations with 
1es1ie ~ardiner . 

I hit her at her kaka ' s (her uncle ' s) place. 
r often saw her i n ~eBlie uardiner's car . I ask 
for dama.::;;es aeainat LasIie Gardiner. I am not 
sleeping with Subhadra. I have a housegirl." 
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The only cross- examination recorded is : 

11 I am a so ciA.l drinker . 

I know Joseph S~amy aB 
reformed alcoholic club. 
annonymous. 

a £riend. He has a 
He runs alcoholic 

I did not get involved into excessive alcohol. 
I have not become violent under the influence of 
drinks. 

I hit her when she began to go around with 
Nr . Gardiner . 

In 1978 I did not beat her in the leg and 
left at scene there. 

I did not break her eye glasses. I did not 
knock down her tooth. I donlt remember whether 
I beut her before she began to live with Gardiner. 
I \ias warned by police not to assault her. She 
reported me to tbe police. Have never ordered 
her out of matrimonial home . ~~e wnlked away on 
her own. LasIie Gardiner was my friend. Have 
known him for 30 years. .l!.ven before I got married. 

He entrusts his car with us when 
leave . He became a family friend. 
arrangement to pick Leslie aard iner 
from overseas. 

he goes on a 
No prior 
on his return 

I \-IElS on a break at that time when he returned . 
Acc1dentally I met ~et1t1oner at the door of my 
off ice. 1 asked her where she waS go1ng . She 
said she was g Oing to ~ost Off1ce . She went to 
pick 1eslie Gardiner . ~he has a gold tooth. I 
did not knock it down . " 

On the question of cruelty the ~~istrate did 

not analyse the eV1dence and made no reference to the 

evidence of the house-girl. The finding was short . It 

was : 

, 
U On the evidence of the Petitioner and her 
witness I find that she has failed to establish 
the acts of cruelty committed on her by the 
Respondent. There is no medical evidence to 
support the physical injuries she has sustained 
at the hand of the H.espondent . " 
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Counsel for respondent claimed that there 
were two separate findings and that the first sentence 
was a complete finding in itself. ~ve do not agree . The 

wife did not say whether or not she had consulted a 

doctor. If all the N:agistrate meant was that because 

she had not done so the injuries she received could 
not have been very serious there can be no quarrel with 
the observation: vide Hudson v . Hudson [19627 2 All E. R. 
82, 86 . If the view was that there must be such injury 

as would require medical attention then this would be a 
wrone approach. In Hudson ' s case (supra) page 86 
Faulks J. said: 

" 
50, 

In l"ulhouse v . J'!ulhouse {f96f} 2 All E. R. 
56 Sir Jocelyn Simon, ~.t said: 

' •• •• it must be proved that there is a real 
injury to the health of the complainant or a 
reasonable apprehension of such injury. Of 
course, if there iD violence between the 
parties the court will not stop to inquire 
whether there is a general injury to health; 
but in the absence of acts of violence which 
themselves cause or threaten injury, the law 
requires that there should be proved a real 
impairment of health or a reasonable appr ehen-
sion of ita I 11 

On the question of habitual drunkenness the 
hagis tra te said : 

"There is insufficient corroborative 
evidence of respondent being a drunkard . 11 

This indicates that there was some but it was insufficienta 

It is thus the quality of the evidence and not the lack 
of it which Has being referred to . But the house-girl 
gave quite sufficient evidence if she is believed . It 

was soueht before this Court to show that the house- girl 
waS dicbelieved and that her evidence on its face was 

valueless. 'the l·.agistrate did no t say so. Counsel 
based his contention on the cross- examination which has 

already been set outa '1.'hi8 by no means reqUires a 
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construction that the house- girl had no opportunity of 

observing the husband ' s behaviour . 'fue !-1agistrate 

\'/Quld suroly have said so if ti1B. t were his opinion. 

The w i tneas was not sufficiently cross- examined for 

counsel ~o draw the conclusion he asks this Court to 

draw from t he record. 

As part of his case the husband put in two 

letters written by the wife. Both appear to have been 
wri tten in 19 '(8 - the fi~st from Auckland and the second 

from Sydney. '.i'he wife discussed her association with 

the co-respondent and the position of her children. An 

important passaee in the first letter is : 

11 I l!a.ve told. you that it is a long time since 
I've been suffering and I shall never be able to 
live a normal life with you ever a~ain so please 
try and understand and work out a b~od solution 
Lhat will nu t harm the children in any way. 11 

In the other letter she wrote from Sydney as follows : 

I1 I am definitely coming home as I realize 
that I can't live without my own children. I 
am going to put my happiness aside for their 
sake. 

do please don 1 t vlorry and let things get you 
dovm. I knew given time , I would always make my 
children the first in my life forever and always . 

Us two 'vlill decide re our own selves later on 
I guess. 

1.0 ts und lots of love . 11 

;'/e "re satisfied that the Eagistrate did not 
make any proper findings on the evidence when he made 
his recommendation that the petition should be dismissed. 

'lhe findin,1 of the l'lagistrate ought not to have been 
simply accepted without a proper examination of the 
evidence and the application of the relevant law. 'l'he 
duty of the Judge is that set out in Section 70 of the 
Na trimonial Causes l1ct 1968 which provides : 
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1170(a) .As soon as possible after the termination 
of the hearing, the magistrate shall forward to 
the Court a certified copy of the evidence taken, 
together · .... i th copies of all process and other 
documents in the proceedings and a statement of 
his opinion as to the decree, if ~y, to which 
the petitioner is entitled, and the Court may, 
upon consideration thereof, either accept, 
reject or modify such opinion, or order -

(i) that further evidence be taken by 
the maeistrate; 

( i1) that the case be reheard by that or 
another magistrate; or 

(ii1) that the case be transferred to 
itself for hearing. 

(b) Unless the Court makes any of the orders 
specified in the last preceding paragraph, it 
shall decide the cnse and direct what decree shall 
be pronoWlced by the magistrate. 11 

Hone of tho orders referred to in subsections 

(1), (ii) or (iii) were made so it became incumbent on 
the learned Judge to decide the case . He was in no 

better position than t his Court is in deciding the case 
because the matt er is determined on the record. 

In our opinion the learned Judge was in error 

"then he accepted the opinion of the Eagistrate. He 

should have carefully considered the evidence itself 

for the purpose o f deciding the case . In that event 

findings should be made in respect of the matters in 

wh ich the !'J.agistra te is either in error or where he has 

failed to make sufficient findinGS. Upon a ppeal the 
powers o f the ~ourt of Appeal a re defined in Section 92(2) 

wh ich provides : 

"92(2) Upon such an appeal the Court of Appeal 
may affirm , reverse or vary the decree, the 
subject of the appeal, and may make such 
decree as , in the opinion of that court, ought 
to have been mad e in the first instance, or may, 
it' it thinks fit, order a rehearing on such terms 
and conditions , if any , a s it t h inks just . 11 
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In dealing vii th the discretionary bars to 

relief th"e r.-iagistrate simply addressed h is mind to the 

question \ihather the "life was "compelled to involve 
herself in sexual relntionsh ipsrl with the co-respondent 

and vrhether there were " compelling circumstances" which 

led her to commit adultery. This was a very unsatisfactory 
method of determining the question which arises under 
~ection 2 8 of the Act which deals with discretionary 

bars to the making of a decree. Since no appeal has 

been lodged against the grant of a decree to the 
husband He suy no more on this topic . 

'l1}lis is not a matter which should go back to 

the r·lagistrnte (he has retired) or be re-heard e1 ther 

by another Nagiotratc or by the Supreme Court. 'l'here 

is a decree nisi already in existence so the marriage 
will be ui~~olved and Lhe only question is whether the 
wife is entitled to a simultaneous decree. Upon a 
careful perusal of all the evidence we are of opinion 

that the proper finding is that the husband has been 
b.ruilty of "habitual cruelty . ','/e do not find it necessary 

to make a finding on the issue of habitual drunkenness . 
It is sufficient to say that the consumption of drink 
has been a contributory factor to the acts of cruelty. 

In the exercise of its powers in divorce a 

court has povTer to issue simultaneous decrees: 
Blunt v . Blunt !J9421 2 All J . I{ . (H.L . ) 76 . 81; 

Hall v. Hall 21 i~ . Z .L. :i . 251 (a.A . ); Halsbury 's Laws 
of Jngland 3rd ~dn Vol . 12 p . 313 para. 625 . and Joske's 
kat rirr.onia l UaUses and I-larriage Law and l'ractice 5th 
.&in p . '{61 •. :9 have cited the :5rd Jdition of Ealsbury's 

Laws or .mgla.nd because fault was no long er a ground 
for divorce vthen the 4th Edition was published~ By 
3ect:Lon 92(2) of the EatrimoniCll t.:auses ;..ct this Court 
has power to m~ce such decree as in its opinion the 

oupreme Uourt ouGht to have made . A decree nisi is 
pronounced in favour of appellant on the ground of 



- 9 -

habitual cruelty . "e fix a period of 28 days from the 

date of this judgment when the decree will become 
absolute. 'llhe special circumstances for 80 fixing the 

time arc that "the decree in favour of r e spondent will 

become absolute at that time and justice requires 

that there should be simultaneous decrees . 

~he appeal is allowed and the order for 

di~missal of the petition is set aside . A decree nisi 

is pronounced to become absolute as above stated . This 

Court is not in a position to deal with ancillary 

questions concernine the matrimonial home . Such 

questions are remitted to the Supreme Court for such 

further action as the parties may be advised to take • 

. . . . . . . . . . . . . . . . . . . . . . . . . 
Vice President 
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