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This ~s an appeal against a n order for the winding 

up of th e appellant company made in the Supreme Court at 

5uvo on 6th January 1981. The original petition, filed on 

/~I 

the 26th September 1980, was bas ed on the grounds that 0 

judgment against the compa ny entered on the 14th May 1980 for 

5535.95 had remained u~paid; a nd further that the company was 

unoble to pay its debts. 

The petition f or winding up was advertised in the 

Fiji Royal Gaz e-tte on the 9th October 1980 and in IFiji Times I 

on 7th October 1980. S even other creditors with claims 

totalling $ 17101.58, gave notice that they would appear or be 

repr esented at the hea ring, n nd that they supported th e 

petition for winding up_ The order was made as prayed on 6th 

~nua ry 1981. On 4th February 1981 th e appe llqnt company 
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filed notice of appeal . 

Two grounds of qppea l wer e set out in the notice, 

but one was a ba ndon e d a t the hearing . The only ground argued 
befor e this Court Wa s in these term s : 

" Th e l ea rned trial JUdg e e rred in law in making 
the Order for Winding Up th e Company when the 
Peti tioner failed to serve the affidavit 
verifying Petition on the appellont com pany 
thus depriving th e App ellant of filing an 
affidavit in opposit ion. Hence th e re has been 
a miscarriage of justice . 11 

As, under section 167(e) of the Companies Ordinance 

Cap. 216 a compa ny may be wound up by th e Court if it is unable 

to pay its debts, the question for determination by this Court 
IS thi s: 

I s th e pe titioning porty legally bound to serve a 

copy of the verifying af fid avit on the r es pondent debtor? 

Secti on 352(1) of th e Companies Ordinance Cap . 216 reads os 
foll ows: 

" 352(1) Unless and until the Chief Justice shall 
make rule s under th e powers conferred by section 
289 of this Ordinance, the Companies (Winding Up) 
Rul es , 1929, as amended by th e Compani es 
(Winding Up) Amendment Rules 1929, and the 
Compani es ( Winding Up) Amendment Rules, 1933, 
made under the Companies Act, 1929, of the 
Imperial Parliament, and the scale of winding 
up f ees prescribed unde r the sa id Act, o re 
declared to be in forc e in Fiji and s hall read 
with a~considere d part of this Ordinance. " 

As no rul es hove yet be e n made by the Chi e f Justice, the 

Imperi a l Win din g Up Rules 1929 are in force in Fiji. 
of th ese reads: 

" 

Rule 29 

29 . Every petition for the winding up of . a 
Company by the Court, or subjec t to the 
supervision of the Court, shall be ve rified by 
an affidavit referring thereto . Such affidavit 

........ -------------
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s ha ll be ma~e by .the petition e r, or by one of 
the petitioners, if more than one, or, in case 
th e petition is pre sen t ed by a corporation, by 
some director, secretary, or other principal 
officer there of" and shall be sworn after and 
filed within four day s after the petition is 
presented, and such affidavit shall be sufficient 
prima facie evidence of the statements in th e 
petitiono 11 

In the prese nt case the verifying af fidavit was fil ed in the 

Co urt on 1st October 1980, but no copy of th e a ff idavit was 

served on the company_ It 15 to be noted th a t 1n Rule 29 no 

prOV1S10n is made for service of the affidavit on th e respon de nt 

company . Thi s matter 1S r e ferr ed to in Palmerls Company 

Preted c nts 15th Ed. Part II a t pa~e 90: 

" Notice of th ~ filing of this affidavIt need not 
necessarily be given to th e company {New Weighing 
Machine Co. W.N. (1896) 48. " 

It i s true that in th~ case cited by. th e learned author it is 

stat ed in the judgmen t that though there is no lega l bbligation 

to serve a copy of the a ffidavit o n the company, the bett e r 

practi ce is t o do so . But in the present case we are concerned 

with the legal r es pon s ibility of th e petitioning creditor . 

It i s clea r that no l e ga l obligati on rest s on the petitioning 

creditor to serve a copy of the affidavit on th e respondent 

compa ny. 

Counsel f or the appell ant submi tted" that the 

oppellont company is thereby deprived o f the right or th e 

opportunity of filing a n a ffidavit in opposition. But that 

right or opportunity is in no way affected by the lack of 

servi ce of the af fid avi t ve rifying the petition. Full 

i nformation was given' in ,th e petiti on it self which was served 

on th e compa ny in due form . If then · it Was desired on behalf 

of th e compa ny to fil e a n a ffidavit countering some allegation 
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or all e gations in the petition the way was open to do SO . 

For th e se reasons we are unable to hold th~there 
ha s be en any miscarri a ge of justice as is submitted in the 
noti ce of a pp ea l . 

Accordingly the appeol is dismissed with costs to 

be t axe d if no t agre e d by th e parti es • 
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