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JUDGUENT CF THE COURT

This ic aun appeal by a wife - the annellant =
against the dismissal of her yetition sreking ¢ divorce
on the ground that the hustand - the respondent - wilflly

and persistently refused to ~onsummate the marriage
(seation 15(2) Matrimoniazl Causes Ordinance 19062).

The wife alleged in her petition that she and
Re.jeshwar Wath were married on 11th Qctober 1977, in a
E civil ceremony at the Regigtrar General's Cfiice Suva;
%; - the marriage was an arranged marrisge. The petition
alleged that the hugband hud refused to consuminat: the

»

. merriasge; and the focts relied upon and staied in the
| petition as constituting the grouné of divorce are:

(1)  that the respcéndent refused to
s , - attend & religious ceremony; and




(11) hisz refusal to provide the
' wife with a matrimonial home.

- Evidence was given in the Magistratces' Jourt

(Second Clacw); the husbund entered no appearance hefore.

the Court. The wife stated in evidence th:t it was
avreed ‘between them as they were both of the iiindu faith
th t7a religious ceremony should ke conducied wccording
to Hindu rites after the civil ceremony and that

- consummation of the marriage should be postponed until

after the religious ceremony. It was atated from the
Par that the religious ceremony'was to have bheen held
about one morth after the civil morriage and iLhis ig
confirmed in the judgment of the learned Judrse in the
Supreme Court. The religious ceremony 6id not tzke
plice a montihy after the civil'céfemony; it is clear fronm
the wife's ovidence that after repeuted reguezts the
husband finally agreed that the religious ceremony
-should take place on 8th September, 1979 ani invitation
‘cards were gsent out; the husband later resiled from this
agreement and the religious ceremony was ncver held due
to his refucal to proceed thcrewith. The appellant
stated that the husband did not call at ner home afier
the ciwil narriage and refused to consummate the marriage.

- The father of the appellant gave cvidence
supporting her evidence that the husband persistent 1y )
refused to proceed with the religlous ceremony despite
vielts made teo the respondent. The respoaden’ Iinally
told poeilant s father that he did not wout his

daughter o

Saraswati Pande an aunt of the resgondent geve

“evidence thzt she endeavoured over & period of €-9 wonutha

" after the civil n@zemOﬁy to persuade the rcupondent to
have the religious ceremony but all efforts were
uneucecessful, The apnellant,she Stdtﬁu,JdS wiliing to
consunnte the marrisge ‘

iE L
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At the conclusion of the hearing the lesarned
Fegistrate gave his findings ard recommended that &
decree nisi in divorce be granted to the appelisnt.

o The petition together with the Magisirate's

firdings and recommendation came before the Suprene
. Oourt and the learned Judge dismissed the petition upon
thé}grounds (inter alia) that there was no evidsnce that
;ﬁﬁé;reSpondent had refused to consummete the msrricre or
that the vife was pre pared to conswimate tue uorriage,
The learned Judge in dismissing the petition stauted that
the Tacts established desertion end not wilful failure
to consunmmate.

| From this judgment the wife appeals te this
Court; avpellant argued Ground 2 only of the ncuice of

9

apypeal viich veads:

" That the learned Jﬁdge erred

_ in law ani in fact by holding that
. ‘the facts could amount to deserticn

but not wilful refusal to consummoie
the marriage." '

v Mics rrasad for the appellent, submibtted that
the leayned Judee was wrong in corcluding thwt the
evidence did not support the allegaticn that the husband
had wilfully and persistently refused to consumcte the
merriage. | ' .

We turn now to consider the authorities cited
to usg, '

Wilful refusal to consunmate the marriage
connotes a settled and definite decision come to witihont
just excuse, but, in order to determine whether there hag
been & refusal regard must be had to the whole history
" of the marriage; (Horton v. Horton (1947) 2 All E.R. &71)
~and the wilful refusal to cbnsummate must have wercisted
up to the date of the presentation of the yetition and
the petitioner‘must rrove that the marriage has not been
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consummeted owing to the wilful refusal of the
respondent (8. v. 8. (1954) 3 A1l B.R. at p. 744).

In Jodla v.'Jodla (1960) 1 AL: E.R. 625 both partics to
the marriage were Roman Catholics who were married in

“the Registry Office it being agreed that a church

ceremony should follow; failure by the husbaznd to
arrange. for that ceremony, in spite of repeated requests

by the wife for him to do so amounted to wilful refusal

on his part.

Tn Jodla v. Jodla (supra) Hewson J. at p. 626

" - Therefore, it seems to me that
by hig refusal to proceed with the
church ceremony, the necessity for
vhich was understcod by both, in
particular circumstances of this case,
which T must underline, he made it
impossible for her, with a good
conscicence, to live with him as his
wife, and this refusal, or this

~ | failure to proceed with the church

‘ceremony was, in this case, a reasom-
able and jusl cause for her to refusec
intercourse, even if it had ever heen
reguested.”

. In Kuar v, Sinch (1972) 1 411 E.R. 292 the
nerties who were Sikhe wers married at a registry crlice.

The marriage had heen arranged heiween the petitioning

wife}s brothers and her father on the ome hond znd the
respondent husbaud on the other. In order fully to

nmarry eccording 1o the Jikh religlon and practiice 1%

728 necessury to Lhave not only a civil cercmony in &
registry office but also & Sikh ceremony in w Sikh tcomplo,
This was understood by all the parties concerned. Alter
thebceremony the wife returned to the home of cue of ner
brothers and the marriage was not consummated. It was

the husband's duty to arrange the Sikh ceremony.' The

wife's brothers on a number of occasions apuvronched the

nusband snd asked him what he proposed to do about the
relisious ceremony. The hushand gave various excuses
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until eventualiy he told the wife's brothers ihet he

hed no intention of arranging for the religiouz

ceremony &t all. 'he husband had never tried to
persuzde the wirfe to have sexnal intercourse with him.
The wife sought a decree of nullity on the around of
wilful refusal by the hushand to conswmote the marrisge.
Davies L.J. al p. 295 said:

Sy

2 "This husband from the time of the -

.. register office ceremony entirely
refuzed and failed to implement
the marriage, and in feiling to
implenent bhe msarviage T think it
is cleur thab he wilfully failed
to coensumpate it, Y

e return now %o the facte of +thi:c cage. The

appellant gave evidence that the respondent had refused
to consummate the marriaege. She saids

"Je &id not call in at our family
hore after the civil marciage. I
have . waited Tor about a year zad
was obliged to revere my marital
bond with the respondent.

. He refused persistently and
wilfully to cansummate the marriazn.
» PeopereOeee00C O8O

I have honoured ry promises to the
reapondent althroughout this neriod

but the respondent has failed to do .

S0."

Supporting evidence was given by the apreliant's
father who confirmed that the respondent hod refused to
attend the religious ceremony and‘kept postponing the
event. The father said:

"I made calls to that house for a
date for the religious ceremony to
be fixed. The respondent and his
family evaded dhd did not like to
honour their words. I made several

~attempts but all my efforts received
very cold reception. Eventually the
respondent indicated to have the
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religious ceremony. Preparation
for invitation cards were made.
Iater the respondent sent a letter
to petitioner saying he did not
want to have the marrisge ceremony.
. He did not want my daughter as his
wife., He telephoned me advising of
his refusal. I went to him. [e
- t0ld me that in no terms would he
"marry my daughter and I should

_'t~,jg: - cancel all the marriage arrangements.

It is almost 18 months since their
lawful marriage."

. . Evidence was given by Saraswati Fande the
respondent's aunt, who negotiated the marriage, that
the respondent refused to proceed with the religioua
ceremony. She stated.

"I was one of the witnesses to tLa*r
merriage. It was arranged that a
religious ceremony would follow ir a
month. I tried to arrange for a
religious ceremony.. He kept on putting
it off. Eventually he sald he would
vant the petitioner as hisg wife. On

- the 6.2.79 I went to U.S.A. I
commected U.S.A. plane from Nadi. T

. went to respondent's place. I tried to

- persuade respondent to have the
religious ceremony but he ignored my

~ request. On the T.6.79 I went again to
‘the respondent. He again refused
" giving no reasons for the refussl. All-

- my .efforts were wmsuccessful.
Petitioner was even willing to consum=-
nzte the marriage. Her parents have
always been ready to send petitioner

-even without religious ceremony."

» A decision of the Supreme Court of Tiji in
‘Veenagghmari v, Narendra Prasad Singh Supreme Court
~of Fiji No. 51 of 1978 is apposite and XKermode J. said:

" - She and the respondent were
married in the Registrar General's

- Office cn 11th Janwery, 1977. This
civil. ceremony was to be followed by a
religious ceremony & week later. Ovar
& pericd of 11 months requests by the
petitioner's family to the respondent

end his fanily for the religious

\
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ceremony to be performed were
refugsed. The respondent made
no azttempt to collect his wite
or cansummate the marriage
“despite repeated requests to do
so. It iz also abundantly clear
. thet the petitioner would have
consummated the marriege if the
respondent hod fully performed
the marriage contract by going
through the religious ceremony.
The marriage hazs not been’
consumnated and that is the sole
fanlt of the respondent."

Wiith respect we agree with the comments
immediaueIU above and consider they hzve prrticular
application to the facts of this case.

"Although the learned Judge in his juderment in
the instant case stated that the appellent did not say
she was willing to consummate the nmarriuge, the respondernt
by his refusal to nroceed with the religicus ceremony nut
it out of the power of the wife to request intercowmrse.

In Jodla v. Jodla (supra) the view was talken that thut

did not amount teo wilful refusal by the viie, because she
had o legitimate and proper excugse in the circunstances,
and that it was the husbond's conduct in foiling teo
arrange the relirious ceremony thet resulted fa the non-
censunmation of the murvioge, It is monilo-tly plain in
this case tbat the wite and her witnesses reruected the
respondent on numerous occasions over a neriod in excess
of nine months to proceed with the relisicu= ceremony.
The hugbend refused end this refusal percis*e] antil the

“time the petition in divorce was‘presented.

‘The evidence of the petitioner and ier witnesses
was wichallened and vie agree with the finding oi the
1eu:ned Mogistrate when he said:

" The petitioner seeks dissolutinn

of her marriage with respondent on t‘
Cground of non coansunnction,

Tue petition was uncontestad.
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, I am satisfied thet the
nebibioner hag to0ld the truth
and her evideince ig substantially
corrohorated by her witnesses.

+ The manner in which she has givan
evidence Lhag been very inpressive
and praiseworthy. I find the
respondent has persistently end
wilfully refused to consummate the
marriage. I find the allegzation
proved the Court's satisfacticii.

It is respectfully recomuended
that 2 decree nisi be granicd tco
the petitioner and a dissolution
under section 59 be made.™

Je wzre mindful that in BEngland wilful refusal to

consumma te the merrisge leads to a decree of nullity of

marriage whilec in Fiji it is a ground for <ivorce.
However, the principlcs enuncisted in the foregoing
English authorities cre in our orinion 2uplicable in Tiji:
to petitions for divorce founded on wilful <nd persisten
refusal to consummste a maririage.

We appreciate that circumstances will very
irfinitely bvut on the facts in thie case we arc satisfie
that the appcal should be allowed. Accordingly we allow
the appeal s=nd set aside the judgment o the Supreme
Court. The petition igc rewitted to viie Supreme Court to
direct the mzkiny of a decree nisi in divorce znd to uzk

any other aperopricte orders.

2]

Tae croellent is allowed her couts of thic appea

to be fixec by the Chief Registrar. T (;/7
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