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tTTTDQ-lifBN' T OF THE COURT 

!~es:rondent 

'fhis ic a.n appeal by a wife - the R!):)ellr-i.n·l, -

e.eainfft the dismim-:al of her petition s::-eld.:-1~ c divorce 

on the ground that the husband .. th':} respondent - wilf':.uly 

aud peroistently refused to :-one:ummate th1:: :,ar:r.:L2ge 

( sec ti.on 15 ( ,1) Ha trimonial Causes Ordina.i.1ce 196E~). 

The wi:fa alleged in her petition that she r.~1ci. 

Rejeshwar lfe.th were married 011 11th October 1~'7f.\, jn tt 

civil ceremony at the Registrar General's Office Gnva; 
the marriage ,r.-:1.s an arra.nsed mat•rie.ge. The p~ti tion 
allec;ed that t:10 huzl):.~.nd 14.id refuced to consun;ma.t~ the 
marriage; a:nu. th1::: · :fD.cts 1•elied u1,on and stRtod. in t:.1e 

petition as conE-:·ci-t1.1.til1.g the zrounC: of utvorc~ 1.re: 

(i) tl1&t· the. res:pcndent refused to 
attend i:.;. re l.i..£;iouz ceremony; and 
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(ii) hj::.. refusal 1;o provide the 

wife with a matrimonial homo. 

Evidence w2.s given in the Hagit:1tr~ t. CB~ Oourt 
. (Second Clo.cs); the hut:bund entered no a.p1)nr:i.ra.nce he:fore 
the Court. The wife state·d in evidence th-:.t it ,;•ras 

azreed between them aB they were both of tho .iUndu .t'ai th 
.,., 

. th:::~t "E.. ·l'eli.t~ious ceremony should' be oonclnc't:fld ·:~cccr1i.'1.& 

to Hindu rites a:rte1" the c:i.vil ceremony and th:.:.:.t 
, consu.rnmo.tion of the marriae'9 should be poBtponed 11.n.til 

nfter the :relieious ceremony. It was 1:1t:c1t1cicl fro;n the 
Ear -~hat the religioun ceremony· ws-.a to have l)een hold 

about one mor.:th a:fter the civil marriage nnd t: 15s ic 

confirmed in th·0. jndemen t of ·Lhe learn E.-o. Julc;e in t:1-a 
3up:::-eme Court. The religious cere,mony d.id nut take 

place r.i. montlt aftr:·r the civil ceremony; 1. t j !~ .:::li:·ar f.ro.m. 
the wife •s evidence ·th~:.t after repeat::?cl re-;q_;.ic-.::tti the 
hnzbsnd final..ly agreed that the religious cr-tremony 
shoultj take place on 8th September, 1 979 anri invitation 

·cards were sent out; the husband later resil8d from this 
agreement and the religious ceremony was no,,er hold due 
to his refucal to proceecl therewith.. The appellci.nt 

' . 
stated ths.t U10 hunband did not call at her home after 

the civ,il rJ'.l&rriage and re:fused to consumrn::.i. t,:i the flar:riage. 

The fath.or of the appellant gave evidence 

supporting her e\ddeuce t!1a.t the husband persistent 1:-r 

re:fuced to ,proceed. ui th the relj.gious c11rer~nny tlm'):;iitc 

visits mu.de to ·th~ respo11,ic:mt. The .r.•,30:pcmdenJ; .~~.!.naJJ.y 
t.old ,;:,ppellant's f..1.the1· that he: did not m.i.itli his 

dau,:;h ter. 

Sr--.raswati Pa.nae an ai.m·t of the rnG_ptinden:~ f:/'.ve 

· evidence that she endeavoured oyer a poriod ~f r. ... 9 rrcnths.,. 

a:f.'~1~r ·the civil r.eremo:1y to J?ereuade tho 1·.~~.:~011dent to 
... . 

have thn relit:;;iou~i ceremony but A.ll effort:-; were 

unsuccessful. The appellun·t,Bhe stated., w •. ;~ 1dlJing to 
consumm:::. te the marrif.ge. 



At the con.clusion of the hear inc; th0 le:-:i.:cnE":d 

Hagist1·ate eave his f'indings and recom:nend.~d that a 
decree nisi in lli vorca be· gra.'n tod to th':3 fj.r,r.10 llt'•.n t. 

The peti ".:;ion together with the r,:agis tr.=d.;e 's . 

findings and rocommendr.tion came before the bu:Jr8ne 
: ' . 

.. Court an.d · the le~.rned Judge dismissed the poti t;j_on upo~i 

th~) erounds (inter alia) th~;.·t; there. was no evids:ice tl1at 
.· the r ee:pondent had re:tused to consummate ·the nu .. ~r1•ir::.ce or 
that .Jc;he ui:fe wat, J)rf~ pared ·to consurJm.ato t~1e r:;c1:·ric.ce. 

The learned cT11dee in disrrJ.ssiti~ the psti t:i.on. ~tr ... tcd .. .;}1~..?. t 
thA facts established desertion and not w:.lful fG.ilure 

to consummate. 

From this jrtdzment the wife appeals to this 
Court; appell~nt areued Ground 2 only of the nc~;ice of 
ap1H~a.l which re:1.ds: 

u That the learned Judge erred 
in leli an1 i11 .:'?act by holdinc that 
the facts .could amount to des~rtion 
but not wilful refusal to cqns ur:;nm:,.te 
the mar1·iage. " 

Miss l-1rasad for the a!)pellent, subr.u.-tted th:1t 

the learned J11dt;e was wrong in concludinr.~· tlK·.t the , .... 
evidence did not support the allocation th:i.t t'b.P. husbF.Jnd 

lw.d wilfully o.nd 1H.rrsistently refused to co::cv:.1uumo.te the 

me.rriage. 

W~ tllrn now to consider the nuthorit:lei: ~:.tod 

to us. 

Wilft1l refusal to co.as ur.imate the Ini::l.1:'riago 

co11notoo a set·tled and def.ini te decision come to wi t~2ont 
just excuse, bu.t, in -0rc1er to determtne uhether therP h~s 
been e. refus'al reenrd must 1)e had to the whole history 

of the marriage~ (Horton v. Horton (1947) 2 All I~.R. R71) 

and the wilful ref.·J.sal to r.onsu.mma te must hCtve 1;ernisted 

up to the date of the presentation of -tr..e J;E!tition and 

the peti t:Loner mu st prove that the marriage h:1s not been 
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consummated owin.c; to the wilful 1•sfusal of tho 

respondent (S. v. S. (1954) 3 .Ul E.R. at p. 744). 
In Jodla v.· Jodla ( 1960) 1 All E.R. 625 both pn:rtics to 

the marriage were Roman Catholics who were married in 
tho Reaie·try Office it being agreed thi:J.t a. church 

ceremony sholud follow; failure by the husb:md to 
arrange. for that ceremony, in spite of rep ea. ted req_uocts 

by _tb:e Wife for him to do so amo•.mted · to wilf11l re:fu.sal 

on his part. 

so.id: 

It 

In Jodla v. Jodlu (supra) Hewson .r .. at p. 626 

Therefore; it seems to me that 
by his refusal to proceed with the 
church ceremony, tht~ nocessi t y for 
which was tu1derstoo<l by both,. in 
particule.r circumstances of th:i. s cas<-?, 
w:b..ich I must underline, he ~1ade it 
impossible for her, with a good 
conscience, to li v·e i-rl th him as his 
wife, and this reft.tsal, or this 
failure to proceed with the church 
· ceremony was, in this case, a reason-• 
able and just c;;1.uce fo.r her to ·refuse 
tntercourse, even if it had · eve1• been 
r0quostcd." 

;rn 1(uar v·,. Sinti;h ( 1972) 1 1~11 E. n. 29:? the 

1n.:rties who were Sikhs wert} married at a rc0iBtry cf:['i[.!e. 

The ~rriage had been arranged between .the potiti0ning 

wife's brothers and her :father qn the one ho!:ld r..nd the 

1·e s pon ean t hus b;;=i.ud. on ·the othet• • In order f'ull~; t. o 

mo.r:ry e.ocording 1:o the Sil~h reli.g:!.on and practice it 
W!lS necessary to have not only a civil cEircmony in e 

rec,;iot1~y office hut· also c. Sikh oe1·emony fa::. .... 8:lkh te::11plo. 

Tliis was undel'stood by all the 1iarties concerned. A:'ter 
ti1e cerei!lony the wife re turned to ·the home o:f cnE: of.' l1er 

brothers and the marriage was not consummate,1. It wa.:; 

the husband's duty -to ar~a:ige the Sikh ceremony. The . . 
wife •a brotherE:1 on a number of occasions ap!)r,r~ched the 
htu3!rnnd s.nd a.sk.ed him what he proposed to do F.Jb(_.ut the 
rell~iouc ceremony. T~·1e hUBband gave var iouo excusef; 
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until eventualJ.y he told the wife •s brothers thr.t he 
had no intention of a:r.rn.11ging for the relit;;ion~ 

' .. 
ceremony a·b all. 'l'hc husband had never tried to 
:persu..'ldo the wl:fe to have sex,m.1 in-tercourso with him. 

The wife E:~ough't A. c1ocree of nullity on the p:-ou .. "1.d of 

wilful refm,ml by the· husl)r~nd to <.1onsuram~t0 the rnarri:.tge. 

Davies L.J. at p. 295 said: 

·, "This husband from the t:tme of the 
reeister office ceremony entirely 
re:f'urJ£1d and failed. to implement 
the m.;1.'.l'.'ria.ge, and in :f'£.ilinB to 
implemen ·t t, hl~ m:.::.l.' riage I think it 
is clea1~ ti.m.l:; he wil±'ully failed 
to consu.'ruP;:.tte it. 11 

We ret,:.rn now to the facte of thi:: cane. ~}rn 

uppell<itn.t ga.vn E.'~,:r:i.dence thc .. t the res:pondc1:t h8.'1 r~.fusocl 

to c 011s umrno. t-e the n!ar :-cj_ t1ge • She ,.,a.i c!. : · 

, 

":-te clid not call in o:t our family 
hor:·1e aft.,.:r the cj_vil mar:ciugo. I 
hp.V!:>. wa:J.ted .for about a yee.l' (.!.ncl 
was obliged to revere my mari ta.l 
bond with the n~o1>ondent. 

He re:J>used _p';!rsistently :::i,nd 
wiJ.f1.1lly to cans umm.::. te the nmrr:! a;!: • 

••••••••••••••••• 
I have honoured my promises to the 
re~pondent althr0Ut1hout thj_3 period 
but •:;h.e :respondent has failod to cl') 
so .. " 

Si.1.riporkb.1z evidence wna given by the apt€.l'l:.1.n-t's 

fat.her who oonfi,•med. thnt tht.i r':'s;po11dent hc~d 1•ef.used to 
attend the r1;3ligious ceremony and ke11t po~tponins the 
event. The father said: 

"I ma.de calls to that house for a 
date for the religious ceremony to 
be fixed. The respondent and his 
.family evaded ahd di.d not like to 
honour thej_1• words. I made aeveral 
attempts but all my efforts received 
very cold reception. Eventually the 
respondent indicated to have the .. 
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religious ceremony. Preparation 
for invitation cards were made. 
later the respondent sent a letter 
~o 'J;)Ctitioner saying he did not 
want t~ Ii.ave the marriage cex·emony. 
He did not want my daughter as his 
wife. He telephoned me advising of 
his refusal.. I went to him. Ile 
told me that in no terms would he 

· D)arry my da 1.1ghter and I should 
cancel. al.l the marriage arrangements. 
It is almost 18 months since their 
lawful marriage." 

Evidence was given by Saraa~-ati Fande the 
respondent •s aunt, uho negotiated. the marriage, that . . 
the respondent refused to proceed with the religious 
ceremony. She eta t eel. 

"I was one of the witnesses to their 
marriage. lt was arransed that a 
religious ceremony woula follow in a 
month. I tried lo arrange for a 
religious ceremony. . He kept on pu ttillG 
it off. Eventually he said he would 
want the petitioner as his wife. On 
the 6.2.79 I went to.u.s.A. I 
connected U .S •. A. plane from Jradi. I 
went to respond.ent •s place. I tried to 
persuade respondent to ha-ve tho 
relieious ceremony but he ignored my 

, 1•equeat. On the 7 .6. 79 I went again to 
'the respondent. He again refused 
giving no reasons for the refusal. All· 

. my .effo1·ts were unsuccessful. 
Petitioner was even willing to consu111-
mate the marriage. Her ·parents have 
alwa.yu been ready to send petitioner 

· even without religious ceremony." 

A decision of the Supreme Com .. t of F.i J 1 in 
Veena R'wnari v. Narendra Prasad Singh Supreme Com·t 
of Fiji No. 51 of 1978 is apposite and Kermode J. said: 

" She and the respondent were 
married in the Registrar General's 
Office en 11th J~nuary, 1977. This 
ci viJ. ceremony was to be followed. by a 
religious ceremony a week later. Ov3r 
a. pm ... icd of 11 months requests by the 
petitioner's family to the respondent 
and his family for the religious 
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cer0mony to 'be performed were 
refused. The respondent made 
no ~ttempt to collect hio rdfe 
or consummate the raa.rriage . 
despite repeated requests to do 
so. It ii:: alao abundantly clear 

. the.t the neti tioner would 1--..ave 
consuml!k1.t~d the m3rriage if the 
respondent ho.a fully r,er.formed 
the marriage contract by going 
thrc,ugh the religious ceremon;ir .. 
The marriage has not been· 
consumma.tecl and that is the 0ole 
:f'a11lt of the respondent." 

~'li th res:oect we agree with th'? comrrwnt::> 

immediatel,y above and consiier they have p::~.rticuJ.a.r 

applica.tion to tho facts of this case • 

. Al thoueh the learned Judge in his j'.1(~ .• :T.1e:1t in 
the instant casr~ Btated that the appell::·.nt did not say . ' 

she was willing to consumn,.ate the 1:1urriace, the r e~~9on;J.ent 
by his ref~0al to 9roceed with the relii:;im-..s ceremony !JUt 

it ou·!; oi the po1rer oi' the wifo ·to reque,:1t intercoul'se. 

In Jodla v. tTodln. (supra) the view was talcen th.:1.t· thut 

did not amount to wilf'u.l refusal by the w:i.fe, Lecau~e E:lhe 

had n legitimate and lJroper excuse in tho circtt''.St::::ncas, 

and tlvit it wfas the hnsb:..md's conduct in frd.lJ.:·.,:; to 
.-.i?'rnnc;c the rellcious ceremony thc."li x·esult1·d :i.11 th'9 nu11-

co11sur1rn10.thm oi' the r:-10.rrL.t,~;:e. It• is m:::.n.i. ..:.·,;, t.l:,r .:,:ilt:.:i.!'1 :i.n 
• 

-this cnse -t;hat tc1e wi:t'e and her ,-ri tncsoel.:i ::.•1J(;_ae:·to(l tht;J 

resrio:ndent on nwncrous occasions ove1• a. pc:t·iod :Ln excot'll:-J 

of l".ine months to r,roceeu with the :rolit:ii'.~·:•'. ce:re1aony. 

The husb~:l'ld refi.tsed P..!ld thin refusal 1:crc:tc":e:: ,:mt il the 

ti.me the JJ&tition in di··1rorce was 1-,1•esentt~d. 

The e•,ia.ence of' the petitioner 0.11d ho~".' -,,;i tnesfH3S 

wao u.i1challen e=d and we n;~ree with the :f:'i.n.c!iP.,:-; oi' the 

lec.:.. .. ·ned r:agistrr-tte when h.e said: .,, 

If '.rhe Jletli;j_o11Er seeks i:.'!issol1 • .1.t:t ,·,n 
of her marriage with respo:i.den t rn~ t~·.,e 

. c:round of non C 011f.\\..Unn::.tior.:.. 

The iJetition was uncontest~d. 
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I am satiHf ied thc.t tr ... e 
pcti liionor hus ·told the truth 
0.11.d her c:;vide:..-ice is substantial:ty 
c 01•robora ted l>y her wi tnesse.:;. : 
Tbe mdnner in which she harJ gi "":3n 
l'.nr:Lde.,;c0 Lor:: heon verj' imprHS:-3::. vu 
and. praiseworthy. I find tlrn 
respondent has persistently e.nd 
wil.ful.ly refused to conrJtunmc.b'.3 the 
marri&e;e. I find the allega tio:1 
provod the Court •s satiaf:.::.cticA1. 

It 1s respectfully recoll'...;:1ei1ded 
that a decree nisi be 5J.•antGd to 
the petitioner and o. dissolu.tion 
t:md0r ::iection 59 be made." 

·.1e &re mindful that in En~land 1·1iJ ful refusnl. to 

consummfatc the mt~l:'i&{~e leads to a decrl'::e o:t' nu..llity o:t· 

marriaee while in Jn.ji it is a gToLmd for divorce. 

However, the principles enuncie_tcd in tlw forflgoing 

English authorities t1.re in our or,j_nion 2 l:.}.)lica11le in Fij: 

to petitions for divorce founded on wilfnl :1.:1cl :per!.:;iste:n· 

refusal to c our.mm.mu. te a mar1"'i age. . 

~le appreciate that cj,rcumstanc .. }S will very 

ir.:.finitely bu-t on the tac-ts in thiE cns8 ,rn arc satisfi€J, 

that the appeal uhould be a.llowed. Accorrhngl~r w0 e.llow 

the oppeo.1 ::::.nd net o.s:l.de the judgment 0::: the Supreme 

Court. Ti10 petition ic rem tted to ~;lie Su:prcmc Court to , 
direct the m~~ki.n.:; of a decree nisi in <l j yorco E-.n &. to rnak 

any other upp1·opri:::;tc 01·ders. 

to be :fixed by the Chief Registra:r. 

I ... 
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