
IM THE FIJI cotn1T OF A!'P.l1AL _......,.......,.....,_.......,._, __ _ 
Appelluto ~ta-•:iocli.ctipu 

.Qivil Am2ee.l N.£>'• 4"_of'' 1980 

.Between: 

. . 
, AEJJ_NDBI-L~I . Z,A VEH.BHAI J? ATT~ L 

a/o · Zaverbhai :Pureho·ttambhai 11at~l 

PUSHP 
d o,J3abu 

· Mr. · .A .• J. Singh with Nr •· r:c .lt. · Sahu Xhr.tn 
for the A11pellant 

'(. 

Speight J.A. 

Appellant 

.:.=:.es ronden t 

, ... The 1)o·ti~io11or hu£:band filed a _pe:ti tio11 :fer 

disiiolution · of .. mt:.:i~rin.ge on the c;rouud thn.t tl1r- i..1 0spondent 

had wilfully aJ"I d p·crsj ~tently re:f'uoed to COilC:lmm:::.te:: 1.he 

marriage (secti<1n 15 ( c) }ir:1.t:rimon'.io.1 Cmu::£'8 ( :,:c1i uLu ce). 
':~, ~-. .., ;; :; ? 

Evidence wr~s hoard in the Fil'z..t Cluf;13 
.. . -'· ~ . ' ' ·; ':.· . . ~ .'· . .' :' ' . . . 

. ., l•Iagiatrates Cotu"t n.t, Ila on'_14th .h.ugust. 1979 hy 

~ir ~. ~{;·xi •. De,in, .
1 

fJcnior r,L.,..,B1citrate," r~na 01~ 14 tl·. ~iP.pi eJii :.o:r 
1979 ho deli Vl")X-1.::ct his findi:c'.,Sl:'.l. of ft,_,ct ano. ,~i.n 'l'·Pcomrn!ln<1P..­

. tion in the foll<>winc:; tnt·rnz: > 
. . 

1; <Fetit:l.onor a.r:id Respondent 'both 
. , . dom:i.oilod. in Fiji wex•a on ··tho 7+.i1 

-dQ,y o! Hay. 1979 'le;if:f'ully r:,arri~tl 
to er;.ch other at the Regir~ trar' ,::\ 
o:f'f:i.ce, Inutoka, he ·then beil1 6 :·. 
i-,i;.~cbolor and. she a spinster. 
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·. 2. This ma:c:riage was to be ~olloweu 
by a ce1·emonial marriaee on 

,., .. 20/5/79 before the parties. couJ.d 
, ·.conmurunC1.te IIUl.rrine;~ •.. · · 

.. 
, • no cone um.mat ion has taken :.;lucc 

cf this mat'ringe and this was duo 
to .the wilful, refusal of the 
lles1>ondent to· consummate despite 
:r.•epeated ,attempts by the :Fetitionrjr 
!or,.•;the .. ceremonial· ma:.."riago and 

. ;';c , COll3VJllllla'liion.. .. . .i i . 

'. 4·~ •, Thore ar~ rio children of th~ 
· t: , marrit¼;e: · 

. - '.. . ,(, . ' 

, 

?fo ·. }lrior prooeodinc:,; ·in respect of 
th:f.s marriage in any Court. 

' .·•·.j 

retitioner. bas'n~t condoned o.r 
r:?orm.i ved. at. ground .relied up0n m'!.d. 
petition is not presented !n 
collusion ,wi. th thEt Respondent .. 

' , (' ~ Ii, I ·, ! 

J?e·titioner has not coromi tted 
adL1.ltery and is still lii..·:L,.e; rJ.01~.e. 

RECOMt•1ENl;2ATION 

In view of the findings of fact 
above mentioned it is reapeotfully 
recommended that the petitioner be 
granted a decree nisi of .. disoolution. 

-,. Prayer for costs has been 
.aQandonod. ,. , 

·· · 1 I ·certify that Sectio11 59 of the 
Matrimonial Oausea·Aot has nQ applica­
tion as there a.re no· children isaue. 

,,'. 

(Sgd), Z.X. Dean . 
· · .".fesident Masiatrate 

· ;; 4/9/79. . · . ·. · " 

The matter was placed before Dyke J. in th~ 
• • \ '.> ·• 1 ., . ·. ·, , •; .• ,. ,, , .. ,, ' . t:.1 1 .,: ,. · ' " · ; ' · ,. ':-' 

· , Supreme Co~t·· at .Ia.u~oka' ,but·.he ·~_e9line4 to make a decree .. 
-~.,~'. '.:,., ·:;, '!"i, _1·,;-,<~( -:'-'·, f ~,·'.;!' r:·:,' } ;,, ,f', : 1!._. }·~:/'' ,,..,~. · • ··'.·:, 

• i "2 H!s reasons a1>pear in writing as folloua: · 
:'_..t·)'\..,_~.(?}_ (,,-('.L )3;;;r':·,., i,\,: , •~~~. r.\ 1>,::~ i; t~1· 1 • 



... , -

There seems to be some confusion -. · ·. in the record. Marriage ceremony was 
,· · on. 7/5/79, · reli~ious· ceremony said to 

·' be set for 25/ 4/ 79. Presumably that 
is 'Wl"on~ and date shouJ.d bo 2575/79. 

·.I. 

' .· 

· Petitioner said he ~nt three 
. : -times to reaP.ondent to· get her to join 
. him, on 15/5779, 17/5/79· and 19/5/79 ... 

· '· each of these occasions being prior to 
the date set for the religious ceremony • 

. I understand that it is not the -done 
tlurJ.g for husband and wi:ves - even 

'thottgh married according to 12.w to 
.cohabit before the reliBious.ceremony. 

Now then can respondent's refusa1 
to join petitioner on these de.tee be 
regarded as ·•wilful and persistent 

-- -.. ,refusal to consummate the marriage'? 
From the record therefore there are no 
ground.a for granting a. decree nisi £Juel 

-'>-· , -:· .the petition must be dismissed. 

(Sgd.'} G.O .L. Dyke 
JU:iJGE tr 

✓l:t ·1 The·:, petitioner appealed:. to thio Court. His 
;-, counaei •s' au.bmiaoion was that there had been o.n 

e.greempn~, ~mpligd if no~. expressed, that consummation 
'WouJ.d not '~ccur until after the :,religious ceremony, a::ld 
·t. ." ~ ,, I ';_ ., ,f ,, • l·: ' ' ·,' •!:.. . ' . 

'.we. were told fr.om, the ba~, that .. this. ·1a recot3t1iaed 
,. ·_: ,} }'· ';.. :: : ' . ,; i· .. -~ '.? ,, . , ; -.. . . . 

ipr'3.otice a.monest Hindu _people. ,, The eubmi.ssion was 
. . ,'i. ' ·., ... ,;t~ : ' . ' • 

I ho~_,_ye_f, ~h9::t, failur~ to go through witl;the second 
J · .~~r.emo:ny we.,-1 .. tantamount 1:o abandonm~nt of the 01~1c1nal i ,; . :· ~- .: .. ·' : ' ,· . '. •. . 
I understanding as to. temporary postponemen·t. oi tho full 
~ . ···l ; ·, ., • . ..•. • .• , . 

i · J!l~i t~l x:ieh.ta El.n.d duties and oon~tituted ;•.rilftt1 and 

1 ·· i+f~~~~~nt i~t~n;jo. conoQIJUllate. ·. 

r 
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.. : ;:from ·his ~r'. hor matrimonial obligations, :J.ncludini,; 
. . '.. ·.:: '. i(-,.,; ;, ·: •' 

the· oonaumma.tion ·01· "l,he rr.arz·iage~_: · . : . · · .. 
?,f: ,·• • 

·_,:,,·1,'.. 
,: . . .· , • : ···i~. . .; . 

.. _. .. . · It.,>i.£i o:f' courso rec<.lgnised in· 1aw thE.'.-'i; · p:irties 
;IDB,y contract )ll.arri:J.ee. on ·cha· pre:ar~anged bo.ois that 
·there ahali_.ba no. oonsum.mo.tion~ ' Thie may occur j_n ct:t.aer:J' . , 

.. ·1.. . . ,.•·-'·· :• ·, . . .. , 
of parties ;.o_f adv:~mcer::. yeri:ol's _or'"physioal ince.raci ty 
. • . . . ,,.. \' ·' 'i·· .. ' .. q. 

·. :_ i-rher.e a'J"8.rl11iac;e of- cott!lanionohip only io t'.breei! ur:on 
• '., ·' • • I ,•,.1 . . . . ' :-. . , . , . ' .. • , ' , • .. ~.; .;/· ·, . ·.··.,, , . 
. ," be"tor~hand • .. !:hl.t S~tve in such exceptional 00.A0/3, in 
>: thou~ where >there. has b'9en only·_t.empo~y 11octpone100nt 

. ' . ; " )· ., . .. . ·:. ' ' 

·. -i9r. reJ.igiot:Hf or hE'al·th V,"ounds::1t _is impl.Lci t .thct :!.n . 
. . ... ·· ;,1,j\•:h· .. · ·: . . . .· . . ·. , ... ·. ,. .. . 
.clus oou;-a_~::U:1ic:>n . the ocf.lu:rrence. p:t\,.the · agraeu. circu:11ota11ces 

• •· •· H~l•v,{'.i';,, ··. · · .. · ·· , 

consu.mma~i~n·twill take ·plc.ce. ·· Accordingly if by evasion 
, . .S · '"{")·', · · · . I · 

·.·or. delibe~a.te·:· delay there is indetini te · postr,onemen t so· · 
• • • I, ,:,;", ,_,·::: :' :-1~.1' ·,." ' . ,· . . . . ' 

.. that it -becomes· apparent that the -unwilling party is 

<'''1 t would. lead··. to .a .decree f.or di&fJ"o'iution~ where in 
,· :· • . : ··_;·_ "'1_,,'' : ' . . ' ; .. ,,:., . 

. England nw.li ty. wo_u.ld · :follow~ 

:J . ·. nut :~a ho.s · been said it ie a queaticn of 

l . ·/,whether what hes occurred leacls to the conclusion of t. 
f.· 
f: 

··:"tt1d.1fu.l an,d:pel"sistent rc:fusa.l". In;norton v. Tiorton 
-.· (1947)' .2 ID'E~R. 871 at 874 Lord Jowitt sa.id "tho t 

;· 

f •:;words· oonnot;' I' :think a settled and determined decioion 
¼ ~ i i. :'.4' ' . ·. ' ' -~- . . . . .•· • . ' . 

t 1?: come. to with.out just canoe •••••"• In ?TA.pier v. r~~pier 
.,_ ,. . ' . . . . ' 

· . (1.915} ·P• 184 at 204 it was said ·that 1 t meant t1oro 
.· ,.•, ' . . . 

1:hari temporary um•d.llingnoes which misht be overc)ome by 

· · ::patient forbearance, care and kindness - 1 t mei.-..11t ::i. · 

'wilful deterinih~d e.na steadfast reru'sa.f . 
. :, ) ¥: 

! ... Mow if we turn to. the. matte;a_ so clea.:rly set 

t . · out by Dyke ·J. -1~ his reci'ta.l ot,the,•dateo o:t: the 
[ •. <ceremoniea, e.nd the approaches made._'by ·a.ppell:;J,'lt to his 

(: "-Wife ,i :l.t is· quite apparent that. this petition ws.a 

I 
. ' ; . .' 

• 



·, 

}preniature. An wc.tlw.vo sn.it:1 it :~r. 1·cco£.,u:i.:.f.<l 1.:, .• :: .. ~; r. 

·tempo1·ary d.e:f)n•mont le :tl.1 aocordc11cc 'h-:i th cm.•t;:•.in 
roligi~tm,,'boli.r.i.Cf1'\1n<l tho 'learned ;jude:~ lrn1 d t 11:-i!; that. 
si tuu:l;io:i:1 o.p:,l:i.0d horo. on' the evidenco t'10 ,.1.i:t:~ fO'.!' 

tho relip.:ion.s ,:-j_i;cw }1,~d not yet tu-•r:i.vcc1 nc ·l.ho o,"'8:rtu:rc::r~ 
. . .. ' 

· mu<lo ·. by tho bnnb.:.m,t, atld the rejeot:i.on n.·t; t~.Ktt vc::ry 

· oarly, a·t~·;~ :c11.d not :9rove • "determine« r.nd. :?~;e::1.a :f~=1stu 
, •;. 1,f' ',-, . ' , 

·refusal. in -~ho ·wt,.y referred to in tho v.tit.l·.:.1.w:~·;:i0r; c..,u.ot,:)d. 
·\), ·,:•;\:·:;; . 

\
1··•:f::. I , . • · .. 

·. ·: .·: ''. I-l'-"• ..:u,T. .. Sinzh pointed. to a r>aSS.-lf.;t·i i:i the 
... . . 

evidence. thP:t th~::, wife. a.nd or, her family ii.ad :i.ntim~ ted 
a ch.nng~ oi hooJ~·t: wj.tilin·:· tw~· days after thn r.ivil 

ceremony an.d ho n u.1'}ml tted that auffi ce<3. n.F: tr n0 ;: • :'or· ... 
the reasons ,::et on t tn i;he. previous p;_:.1rar;rcL}'h, {;he 

Court cannot nccopt tL.ie as being t"ali.cl. 

Finally, th.o Oonrt was asked 1;o 0:xm· c:.i.nC! i tr-; 
deri vctl :po~rer to rc>mi. t t~e me.tt(!r to tho 1',J; ,r.:i.r: -~:re.to for 
.f\U'ther honrin{..: o:: mridono¢ o.f what; ·may or :_.;·::.:,· no-: have 

· rin,;ppened since ti.10 25·t;1 of' Nay, 1979. In ot1:c ·-.r:i.cw· this 
is not. nn nrp1~01;1.1.i. :·~tn case :for e.u,Jh action :fc-r ~; .. 6 entire 
pro_oeodin;~s we·~~e , wo think, misc once :hro,i • 

' ,_, 

i ~ ,,, 
·' ;,, 


