IV THE IJI COURT O AIPFAL
Appellute Jurisdiction
Givil Appesl No. 4 of 1980

Between: ' -
o z\nvmnmmz zAV“RBHAI PATE] Appellant
s,o averbhgi Purshpttambhai ra+e1

el

' Resypondent
d 0 Babu Bhal Patel

e

Mr. A J. Slngh thbﬂrl. h.A; Sahu Fhan
for the Appollant:

. Date of near ng: 9A JL“U”1
- Delivery of, "’udézmunt* g944 / fe

»Speight' Johs

The porltioncr huaband f1led a retition feor
d1°”0¢utiur of: n vr;age on. the "rOlnd that the vespondent
had wxliully and persistently refused to concunmsite the

V‘marriage (section 15(c)‘hvt”imonL 1 Caunges (1u¢nuuce;.

o vadence WuS hoard in the First Class
hugistrates uourt at, Ba on “44%h August 1679 i
- Nr. uoLo Deun, uenior Magiatrate, und on 14tu nnpfehuur
L1979 he delivered his findinge of fuct und iiip recomasnda-
“"ftion in fhe ’OllONin tc;mng R - |

" "T’J Dﬁeu:

T A BT R
7.3‘,:, A 1 [
3 N N PRl

'fPetLt;onc and-Respondent both
B,aomin;lod in Fiji were on 'the 7+n
~day of Hay 1979 lawfully marriec

to eucir other at the Remiatrur'~
office, Iautoka, he then beinyg o
wachelor and she a spinster,



~L‘.

2. This mzrriuvge was to bhe Tollowed
by & ceremonisl marriagce on - -
. 20/5/79 vefore the parties could
poe OnSUMMute marriage._wf: L

3. o concummation has ‘taken slace
- cf thiz marriage and this was due
to the wilful refusal of the
... . Respondent to consummate desplte :
e 1eneated attompta by the Petltionnr s
. for the ceremonial’ mafrlagc and '
‘ ;Qconeummdtion.,”i,w,, L

?;4:fuThere are no dhildren of the
.-':wa'mdrrlaae.év,f,~; SR Lo

'ﬁs{"'o prtor proceodinga 4n rcspect of
- this marriage 1n any Court.

{jﬁgwrretifioner h“s not eondoned ox

cs.oeconnived. at. ground relied upon and

0, petition i not presented in -
'cnlluﬂion with the Resnondent.

7. Tetitioner has not committed
adultery and 1s still living zlone.

RECOMNENQATiON
e - In view of the findings of fact
above mentioned it is respentfully

© - recommended that the petitioner be
. granted a decree niai of dissoluflon.v

R * Prayer for costs has been
J(g'abandoned.fxz,:~ s TR

"V “ & certify that Saction 59 of the . ‘ .
.,_q,natrimoniul .Causesn -Act has nq applica- ' , !
'Ltion as there are no ohildren issue.

(Sgd) Z K. De%n

The matter wasg plaoed before Dyke J. in the

Supreme Court at Lautoka but’ he declined to maie a decree.
‘H-s,reaaons appear 1n writing as Ibllous.lil_4  SRR

R A
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,; f"2o/9/79.

: There seems to be some confusion
.+ in the recoxd. Marriage ceremony was
" on 7/5/79, religious ceremony said to
" "be set for 25/4/79. Presumably that
- is wrong end date ahould.bo 25/5/79.

S Petitioner aaid he went three
wgtimcs to respondent to get her to join
 him, on 15/5/79, 17/5/75. and 19/5/79 - -

each of these occasions being prior to

.. the date set for the religious cersmony.

. I understand that it is not the . done

~ thing for husband and wives - even

- though married according to law to
.cohabit before the religious ceremony

-+ " Now then can reepondent's refusal
to Join petitioner on these dates be
- regarded as 'wilful and persistent

oo refusal - to consummate the marriage®?

. . From the record therefore there are no .

oo grounds for granting a decree nisi snd
,wwmthe petition mast be dismissed.

(Sgd ) G 0 I. Dyke i

LA
oy

: The petitioner appealed to this Court. His
“counsel's submisoion was that there had been an
agreement, implied if not expressed, that coungunmati on

L f;would not occur until after. the religious cerepony, and

WWere told from the baxy  that this is recognised

'practice amonvst Hindu people. . The submission wasg
mhowever that failure to go through with the second

_rewony waa Jtantamount to ahandonmpnt of the original

vunderstanding as to femporary postponement of the fuil

marital xlghts end duties. end constituted wilfnul aud

‘pe'slstent refusal to. consummate.

~ &uthority for thiu proposition wvasg cited from
JOdlu v._Jodla (1260), 1 A11 EeRe: 625 and Kour v. Sinch
(1972) 1 All BeR¢ 292. e wccept: ‘the nrogoa;tlon that
on the facts of those cases continual. poqtpOLGmcnt nay

amount to evxdence thgt the avoiding party has resilcd

27



from‘his or her matrimonial obligations, 5nc*ud1nb
the coneummatinn 01 the mxrxiaga.”' :

L] It ia of coursn reoognieed 1n law thed parties
) v'j,;‘jfmy contract marri.a.ge on the pre-arran,_,ed basis that
ff'there shall be ‘no conaummution.; Thie may oceur in cqses

~j: of partiea of aquncea yorrs or physioal incapacity

§ fvhere ar marriaae of comwanionohip Only ig8 egreed upon
j??beferehand.. But. save in such exoeptional ccRes, in

ffgthose whero there has been only tempoxary routronoment
o for rellﬂioue or health grounds’ it is implicit thet in

| .duo course upon ‘the ocnu*rence of the sgreed circwssiances

l consummation@wi11 talke plcce. " Acoordingly if by evesion
L lor. deliberate. delav there is indefinite postnnrement 80
'?ﬂthat it beOOmes anparent that the unwilling party is
 fonly uging. the agreed ae;crmenu aa & shan it vay amount
*jfto wilful and pe“siatent refusal - and it is 2 muatter of

- the ; inference’ o be taker from 812 the’ ciroumstanoeq -
Cand’ thia w tahe 40 be the’ eftect of the cases cited, L '

gnd the prihoiple enunclated in England 1s awp;lcaLlc

't would lead to _decree for dissolution, where in,
ibngland nullity wQle fellow..’fi iy

But as has been said it 15 a question of
.hether what nus occurred leads to the ‘conclusion of
'wilful and persistent rcfusal" In florton v. fox ton

: 43(1947) 2 All ‘B.R. 871 at 874 Lord Jowitt seid "the

f}words connote I think a settled and determined decision

s come. o without Just cause ...o"s " In Napier v. Napier

 iJ(1915) p. 184 at 204 it was said that it meant more
“. than temporary unwjllingness which might be overcome by

 “£fpat1ent forbearance. care and kindness -1t meent o

' fwi1ful determined gnd stead*ast refusal.

e B Now if we turn ta the mattera 80 cleariy set
fﬁfiout by Dyke J. in his recital of: the dates of the
i'?;ceremoniea, and the approaches made by appell.nu to his
1ﬁ5wife, it ia quite apphrent that, thia petition Wo.8 -

under the ‘FiJi/Ordinance, although in this jurisliction

"



prematur A ﬁgthave aalid it is recosuised Lokt oo
.temporary derormnub ig in accordancc with ecortrin
rellgmous*balucrx ‘and the learned judge held thpt that
. 1tuubinn applicd haxaoe. On the eviéence thic ke for
the r@l‘ﬂlous rites had not yet arrived so ihe overtures
mede bv thc uuuLdnd, aﬂa the rejection atv thul very
'”early sta*o é&1id not vrove ‘“determined and siendlast!
;‘ﬁ?refﬁaal in the way refer”ed ‘o in the authovitien cuouad.

3 : ,_Ul_ Aed. ?inﬂh pointed to o ﬁaSSdOP in Lhe
f‘evidenca thet the wille ard or her family nad intinzted
:;a change o3 hoort wufnmn two days after the pivil
'"ceremony and he nuhmitied that sufficed om wranl, ?or'
,'the reaaons fget out in the. previous 0dTaFPuﬁh, the
'7§ ﬂourt cannot accept thie as being valid.

- Pxnallw the Court was aslked o exevaline itas
"J.derlvnd pover to 1om1t the metter to the Mogintrate for
'furthﬂr,hauranh ol evidence of what may ov unylnot have
‘lappened sinee tae 25th of May 1979. In oue vicw this
‘iz not an appropviaie cage for & uch action fcr .0 entire
prpceodinga were, we hhlnk, misconro.voa.

The anwo"l is dsemmrsed.
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