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CL1his is an appeal from the High Court of 

the Gilbert Islands sitting in its appellate 
jurisdiction. The facts may be shortly stated. 
The Abemama Lands Court in case No.106/71 approved 
the sale by T. Bauro Tokatake of various lands 
including Tabonibuka and Teriki to the respondent. 
It was alleged by the appellant that lands so 
transferred were registered as Royal lands or 
Te Uea lands and that T. Bauro Tokatake, the son 
of the High Chief Tekinai ti, had no right to sell 

lands registered under Te Uea. 
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Tho Lands Court c:3.pproved thG sale. The 0,ppoll3,nt 

,::,ppec1.lod to the L:::mds Courts )1.ppo3,la Panel esto.bli.shod 

by virtuo of soction 11(1) of the Native Lands Ordinanco 

( 01.p. 22) upon tho grounds th:1 t Ba uro .':,s the son of tho 

High Chief 1,r·1,s precluded by tho customrJ..ry law of Abon'lDa 

to transfer by s'.'1le title to lands registered under 

Te Uu0,. The .Brosidont of tho Lands Courts ::..ppoal ])nnol 

on the 14th Fobruary 9 1976 hold that Bauro Tokat2ke ns 

the son of High Cx-.tiof of ,Abemama h2d no legal c3,paci ty 

to sell lands registered under Te Ue'1 9.,nd tk:i,t salo of 

such 1'1nc1s to the respondont W',,D Lml0,wful and inv"',lid. 

The Lands Court '\.ppeals Panel further ordGrod thJ.t tho30 

lc:,,nds togeth~:r with othor lands registered under To Uon, 

sold over tho yo~rs from 1951 to 1971 to other persons, 

bo transforred b~ck to To Uea ~s tho s~lo of 1oy~l lands 

or Tc Ue2 13,nds was unlz:u-Tful. The ro .spondont nppoalod 

tr) the 3,Jnior Magistrate's Court by virtuu of Soction 

26( 1) c,f the 1J,1tivo Lands Ordin:1nco and an intorin in·~ 

,junction was made by tho 3onior MagistrP,te on tho 29th 

JVh:rch 1 1976. .\ Oomnissionor of tho High Court of th< 

Gilbcc:rt Islt:'1,nds on his own motion tr!'lnsferred the appoc:-,1 

from the 3enior Magistra,te I s Court to the High Cnurt 

in exorcise of the po,r3r which he cln.imed existed by 

virtue of '.:foction 53 of the )l·lagi:stratos I Courts Ordin•J,ncc 

(Capo2) on the grounds, th'lt there w~s ~ difficult point 

of ln:w involved :md th'.l t tho Senior M2gistr3, te h:3,d some 

interest in the subj act mCL t tor of the ,'lppeal. The 

Cor.m1L1sioner of tho High Court on i 6th November 9 i 976 

,:,,llowed the f:l,ppeal of the respondent along with 30 
ether ·1ppea1s: dni1.li[.lg with the sale of Te Ueo, lands to 

other persons over the ye9.,·s from 1951 to 1971; the 

3enior Magi,strate 's intorirJ inj;u:l.ction W'"1S disch.?.rged. 

On the 4th Octoher~1977, the Chief Justice of the High 

Court of th,2 Gilbert Islands granted leave to th0 

1ppellant to appe3,l to thi,s Court.( 1,gainst the decision 

()f the Cor.i:missionor of the High Z;c:u:rh, 
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The appeal c3,me bef or(;; this Court on the 10th July 9 1979 9 

and for the reasons given in an Order of this Court d?..ted 

25th July9 1979 the apJJeal was adjourned and the iriatter 

reDitted to the High Court of Gilbert Islands :for 

( int or alin) further evidence to be t·:1ken as to local 

custonary lJ,w affecting land in Abe□ama :ind for o. list 

of tho persons to be settled who·re 13,nds m':'ty bo CLffectecl 

by the proceedings. On the 4th Janun,ry 9 1980 e, :Mo,gistrate 

W'.",S Rppointed purDuant to n W::~rrant given by this Court 

dnt,:;d the 15th d:-:i,y of October 1 1979 and evidence was 

t1,lrnn from various persons 9 including the appell:~ut 

3,nd the respondent relating to the sale of the lands to 

the respondent and registered as To Uea lands or chiefly 

l3nds. 

Tho '.lppell~·\nt clnc1 the respondent were represented 

by counsel before this Court; counsel for tho appel1'.:l,nt 

submitted thqt the recoreds or sinutes of the hearing 

bofore tho Lands Courts relating to the s~le of the lqnds 

to the respondent weTe not included in the record '.l,nd 

accordingly were not 3,v:1,ilable to this Co1.1.rt; th'l,t under 

s·2ction 13(1) of the N'ltive Lands Ordinance the L:1nds 

Court waE required to "hear and :1djudicato in 7,ccordance 

1Jith the provisions of the Land Gode or where tho Code 

is not ~pplicable the local customary law all cases 

concerning transfers of titlos to native land registered 

in the Registers of Na ti ve Land ••••••••• 11 ; further 

thG only record before this Court dealing with the sale 

of the lands to the respondent w:1s contained in the 

evj_dence of tho respondent given °1t the inquiry held 
0n the 1th January 1 1980 to the effect that Bauro 

Tok,itako h:1,d given a letter in ·which he requ~stod that 

tho lands Teangani bai and Teranganikarewe be transferred 

to the respondent e The notes of evidence t 0 1,ken at the 

inqu,iry rel.q ting to this matter contai.n a statemont hy 

tho rospondent as follows: 
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"Members of the Lands Court could not come to :1, 

decision since there were no such names as~,Bauro 

wrote in his lett0r 1 howeve2'.', in the end the Lands 

Court for the 20 acres, gave me Teri.ki (L'-i.) and 

Bauro was not pre;sent. 11 

The appell2nt w~s in occupation of Toriki at 

tl10 time the L.3,nds Court made its decision but sho w.::,s 

so f~r ~s we know not~ party to tho proceedings 

baf'ore the Lands Cou . .rt now do 1:re know· ·whether she was 

pr•:~sent ·0tt tho hearing or even '.lWare tho.t she may be 

disnos,sessed of hoT occup.'1tion of the land c::.;.l:ied Teriki. 

Mr. Ramr::i,kha for the s,ppellant urged upon this Court 

th2.t an 6rder should l)e u<:tcle rer,1i tting tho case to the 

High Court of the Gilbf~rt Islands for a tlmrough 

tnv2,stig.1,tion. 

:tvir. R.ed:ly who appe1.red for the ,.~Gspondent 

submitted thJ. t the de dis ion of tb:3 Commi.ssion0r of the 

High Court be 3..ffirmcd upon the grounds th.:,,t the Lands 

Court was the bcrnt judge of locql customnry law ':°1.nd 

ktd :.(i;iproved. the sale.: of the lanclis to tho rosponclent; 

furthGr th:=i,t there. was insufficient evidence of custor:1ary 

l·,:w rostricting the sn.,le oi Royal l::u1.ds by the High 

Chief or his ropresent1tive; also the evidence takan 

bofore the prusiding Me.gistrate on the 4th January, 1980 

indicated that prior to 1948 there tlight well have been 

no Roy':11 or chiefly lands. 

Turn::':-;; now to .'J., consider:1,tion 6'f the Native 

Linds Ordin3,nce 9 it is notod th:1,t section 6 proviiclos 

for the estQblishment of a Lands Court. Section 6 

"6.(1) Thore is hereby establishej within the 

:1ro,'J.. of 3,uthority of each Council, a Lands Court 

consisting of not less than six members, including 

the Prosident: appointed by the Council subjoct to 

the approval of the Lands Officer. 
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(2) The:ce shall be 2 Registr'lr of tho C'ourt 
3.lso appoint0d by the Council." 

3ection 13 of the Ordinance st~tos : 

11 13. ( 1) Subject to sections (31 ( 1) and 33 the 
Court shall hoar and adj.,udicato in accordance 
with the provisions of the Lahdt."':;ode ap:nlico,ble 
or, where tha Code is not applicable, theJlocal 
custom3,ry l·1w, 8-11 c·1sofJ concGrning lf'lncl, land 
boundaries .•:,:i,nd transfers of ti tlcm: to na ti vo 

land rogister,Jd in tl1e 3.ogisters of Native Lands 

and 'l.ny disputes concorning the possession and 
utilisCLtj_on of native land. 

( 2) ·8very attempt to tr2'.nsfe:r.·, tr:1nsmi t 
or otherwise deal with 111.tive land except in 
'.lccord'=tnC,.) with the provisions of this section 
sl1,9.,ll be null and void and of no effect." 

3ectioh 21 of the Ordinance provides : 

11 21 o ( 1 ) The evidence given in 1J.l cases 
brought before th<:; Court~ the obsorv::itions 
of thG members and summing up of the 
President and the judgment of tho Court 

sh~ll be recorded by tho Registrar in the 

Court's minutes book which sfr-111 bo kopt in 
the En:nnor pr<:iscribed by the Lands Officer; 
,·;nd the minutes of 01,ch c;:1,so sh1,ll bo signed 

by tho Regi,str'1.r and President of the Co:urt o 

(2) Tho minutos of evidence, affidsi.vits, 
certificates of nopresentation and ca~tified copies 

of' any tost:::i.mcnt2,ry instruments which may 
~:ve been tbndered in evidence shall be preserved 
in the records of tho Council within whos0 :1,rea 
of authority the Court is established. or as tho 
Lands Officor may otherwise direct." 
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'3oction 24 of the Ordinance providos that tho 

shall have th; powors and observe the procedure 

,...nt out in th8 Second Schedule of the Ordinance. Section ,:;;~ 

of tho 'foco!1cl Schedule provides ~ 

"4. Tho following procedure shall be observed 

by the Court • o o • • • e • o • o • • • • • • • • • • • • • • & • • • • • • • • 

(e) During tho courso of the proceedings 

the President may discuss with the 

members of the Court tlrn nativG custom 

applicable to the m~ttor in issue. Aftor 

hcnring all tho ovidonco ,qnd discu,ssing 

as necoss~ry tho nativo custom, the 

Pre,sidont shall summariso tho £:tcts 'J,nd 

tho custom for the benefit of the othar 

mombers of tho Court. The Court sho.11 

then consider its judgment, which sru:111 

be by a majority vot:3 to all members 

eligible to take part in the matter in 

issue. In the event of 2n equal 

di vision of opinion amongst the r,1ombers 

the Prosidant shall h0,v,J a c'.:lsting vote 

in '.1dclition to his original vote. The 

j udgmon t ,so Cl. ',"rived ,J.t shall be 

pronounced in opon Court by the 

Prosidont and shall be entered by the 

Rogistr'.lr in tl:e Dinutes of the Court.'' 

Tho recor1s and notes of evidence of tho Lands 

relating to tho sale of the lands to tho respondont 

by B2uro Tokatake do not form p2rt of tho record beforo 

Us 2.l though tho appeals to the Lands Courts Appe~.l 

Panol and tho Senior Magistrate's Court ( removed into 

th0 High court) aro appeals from the decision of the 

LG.nds Court confirming tho sale of tho above mcmtion2d 

lctnds to the respondent; we agr:Je with the submissions 

Of counsel for appellant that tho minutes of the 



ocooc:i.ingfi bofore tho Lands Court w1.1ich 2ro roq_uirr:;d 

bJ rocordod in accord~nco with Section 21 of tho 

1in2nco should fore p2.rt of tho rocord ns the decision 

f tho Lands Court is the, vory nub of the mattor. If 9 

assumed 9 tho appoll.qnt w.1 s not '.J, J)::rrty to th:J 

before the Lands Court 9 she m.ust h1,vo brought 

to the Psi,nel o,s a "person fe 0;ling h•,:;rsolf 

u...ridor Section 25( 1) of the Nntivo Lands 

din'l.nco 9 2,nd thus started tho soriGs of .~:i,prioals 

olmir .. ating in tho prosunt appeal to this Court o We do 

ot fo ,:il thn t it would be ri;<s',,t for us to o,d j u.dic0,t o 

pon the latter without h'l.ving taken stGps~ to h~vo 

rought bofo:"e us tho record of tho tribum=tl from which 

ap-neal er:.::i,n~ttes. 

Porh3,ps less important, as wo hq,ve 1, detailud 

from tho Apneals Po,nel 9 but in tho interost,s of 

orx::ilotonoss 9 this Court should seo a cor)Y of any 

in~Gs or notes of evidence taken on the appoal to the 

Appo'J.l Abenr1m'.1 Noe 1 /76. 

We turn now to consider the validity of tho 

of proceedings from tho Senior M1,gistr::=i,to 's 
( 

the High Court questioned by counsel for 

Th,3 CmmnissioncP:' of tho High Court stn. tod in 

judgment 

tl 
I) t'> 0 Q 0 I havo transforrod this ~pneal from tho 

Senior Ivingistrato's Court to tho High Court in 

exercise of the High Court's powers under 

section 53 of tho Magistrates' Courts 0rdin1.nco 

(Cap. 2) to ~1pply the practice of tho County 

Courts in Engl;_::i,nd. Section 4·l of tho County 

Courts Jct 1939 appears to confer tho nocess:3,ry 

powers. There is a difficult point of law 

involved. Thero is 1.lso a pr'J.ctic~l difficulty 



- 8 -

for the 'Senior MagistrJ,te to he;ar this c?:1.so 

since ho hss somo intorost 9 albeit small 9 in 

the) caso." 

3ection 53 of tho ~hgistr'J.tes I Courts Ordin0,,ncr2 
< • 

• ,...) It 

H53. 3ubjoct to the provisions of :my othor 

l::::i,w for tho time being in forcG 9 thG j uriscliction 

vostod in Magistrat.3s' Courts ,shalJ_ be 

oxcrcisod ( so fir as regards practice zmd 

procedure) in tho manner provided by this 

Ordinance or by o..ny othor Ordinance :flor tho time 

being in forco re:..l'.l.ting to criminal or civil 

procadure 9 or by Rules of Court 9 and in def3.ult 

thoroof 9 in substantial conformity with tho lnw 

and practice for tho time boing obsorvod in 

Engl11nd in county oourts and courts :, 0 

s:1mmary jurisdiction. 11 

It is noted th'.lt th::, '.fonior Magistr.c:,,te had an 

interest, 3,lboi t smrtll" in the appeal and no doubt 

~ro raised in the ap~oal tho Co~~issioner decided to 

r~nsfor the ap,oal into tho Eigh Court. With respect 

:tgroo that in tho circumst'J..ncos this ;,ns a pro1')or 

courso to t.9.,ko :1,nd while w:: enturt,.=tin doubts ,-'ts to 

i'.Jection 5_3 of the Jvhgistr3,tos \ Courts Ordinc"tnco 

tho empowering soction 9 we b2lievo thqt 1octions 34(1) 

of tho M_qgistra t os' Courts Ordin~\nco provide 

.!JUffici 2nt s,uthori ty for tho Com:.'issionor 1 e =7..ct ions. 

Sections 34 ( 1 ) and ( 2) of the I-fagisti~a tes' Court,s 

~din2nco provide :-

11 34.(1) J. l'hgistr::1.te's Court mc1y 1 of its mm. L1otion 

or on tho application of nny person concerned, report 

to tho S011ior :~t1c;istrato tho pandoncy of any cause 

or r.i~:1tt -.;r which in tho opinion of tho Magistr2-to 

ox,)rcising jurisdiction in such Magistra to' s ,Com't 
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ought to bo transferred from it to <1.ny othor 
J.J 

Magistrate's Court or to tho Senior MagistrQto 1 s 
.... 

Court; A.nd the '3onior Magistr3,to 1!3hall by ordor 

diroct in wh1t mode :1.nd where the c3.nse or m3.tter 

sh~ll be ho1rd nnd determined. 

( 2) The .i1rovisions of subsection ( 1 ) shall 

apply to tho S,.,mior M;g,giJ.strato' s Court as if 

r::iforenco to a Magistrate's Court woro a roforenco 

to the :3onior Magistrate's Court and roferonco to 

a 3enior }hgistrate's Court were a reference to 

tho High Court. 11 

Tho terms 11 cau·:rn" n.nd 11 m2ttor" are defined in 

Soct:Lon 2 ( 1 ) of the Ordinance as follows 

11 1 cause' shi~J.l include :-1ny action, suit 1 or other 

origin1,l proceeding between 'l plaintiff !lnd r:i, 

clofend'l.nt qncl nny criminal proceeding; 

'matter' includes every proceeding in :i. court 

not in a cause;" 

It is nocessnry in our view for tho ro,1,sons wo 

hnvo gi von that the full record of tho procoodings bo;fJro 

the L:J.nds Court should bo av:J.il'.3,blo to this Court a,nd 

'Wcordingly w:: ord-,r that this appoal sto.ncl adjourned 

til tho first sitting d~y of the September session of 

his Court. We further diroct th3,t the Rogistr:'.lr of th8 

igh Court of Kiribati obtain for tho September 3ossion 

f this Court a complete rocorfl of the proceedings held 

eforo tho Lands Court of AbomamJ. in caso No. 106/71 (as 

quired to bo kept in accordn.nco with 3ection 21 of the 

tive Lands Ordinance) and also of such minutes and notes 

f evidence ( if any) '3.S wore taken in tho proceedings 

Bfore the Lands· Court Appoal Panel 1 under appeal No. 

bem.:i,m0, 1 /76 and that the same be added to and form 
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D~rt of the rocord in this appeal. It is to bu '-

rocrettocl th:::,t this oourse entails further dolay 
but tho importance of tho principle involved renders 
it nOC8S,9'.J.ry • 

(sgd.) T. Gould 

.YI OE PR~; JI Mfil 

(sgd.) a.a. Mnrs<1ck 

!LU~)G m O Ei1 ,AP-YEJ;\J: 

(sgd.) B.C. Spring 

JUDGE OF LPP!l.\L - - --------


