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IN THRE FIJI COURT OF APPEAQ
Civil Jurisdiction
¢ivil Appeal No. 4 of 1979

Retween:

NEL TAONAMAINA SMITH Appellant
and
TAUTEL NAUNTA Respondent

Mr. X.C. Ramrakha & Mr. A. Singh for the Appellant
Mr. J.R. Reddy for the Respondent

Date of Hearing: 2nd June, 1980
Date of Judgment: 27/6/80

ORDER OF THE COURT

Spring J.A.

This is an appeal from the High Court of
the Gilbert Islands sitting in its appellate
jurisdiction. The facts may be shortly stated.
The Abemama Lands Court in case No.106/71 approved
the sale by T. Bauro Tokatake of various lands
including Tabonibuka and Teriki to the respondent.
It was alleged by the appellant that lands so
transferred were registered as Royal lands or
" Te Uea lands and that T. Bauro Tokatake, the son
of the High Chief Tekinaiti, had no right to sell
lands registered under Te Uea. '
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e Lands Court approved the sale. The appellant
appealed to the Lands Courts Appeals Panel established
vy virtuc of section 11(1) of the Native Lands Ordinanco
(Cap.22) upon the grounds that Bauro 2s the son of the
High Chief wns precluded by the customary law of Abenang
to transfer by szle title to lands registered under

Tz Ucae. The President of the ILande Courts Appeal rFancl
on the 14th February, 1976 held that Bauro Tokatake as
the son of High Chicef of “Abemama had no legal capacity
to gell lands registered under Te Uea and that sale of
guch lands to the regspondent wns unlawful and invalid.
The Lands Court ippeals Panel further ordered that these
lands togethor with other lands registered under Te Uea
gold ovor the years from 1951 to 1971 to other
he transferred back to Te Uea as the snle of Royal lands
or Tc Uea lands was unlawful. The respondent nppealed

to the 3Senior Magistrate's Court by virtue of Section
25(1) of the Native Lands Ordinance and an interin in-
junction was made by thce Scnior Magistrete on the 29th
March, 1976, 4 Commigsioner of the High Court of the
Gilbert Islands on his own motion transferred the appenl
from the 3enior Magistrate's Court to the High Court

in excrcise of the power which he claimed existed by
virtue of Section 53 of the Magistrates' Courts Ordinance
(Oap°2) on the grounds, that there was o difficult point
of law involved and that the 3Senior Megistrate had sone
interest in the subject matter of the appeal. The
Commissioner of the High Court on 16th November, 1976
nwllowed the appeal of the regpondent along with 30

cther appeals’dedling with the sale of Te Uea lands to
oOther persons over the year s from 1951 to 19713 the
3enior Magistrate's interin injmction was discharged.

On the 4th October,1977, the Chief Justice of the High
Court of the Gilbert Islands granted leave to the
appellant to appeal to this Courtagainst the decision

of the Commissionecr of the High Ccurts



The appeal came before this Court(on the 10th July, 1979,
and for the reasons given in an Order of thisg Court da=ted
25th July, 1979 the appeal was adjourned and the mattoer
remitted to the High Court of Gilbert Islande for

(inter glia) further evidence to be taken as to local
custonary law affecting land in Abemama znd for o list

of the persons to be settled whowe lands may be affected
by the procecedings. On the 4th January, 1980 2 Magistrate
was appointed pursuant to a warrant given by this Couxt
dated the 15th day of October, 1979 and evidencec was
faken from various persons, including the appellaunt

and the respondent relating to the sale of the lands to
the respondent and registered as Te Uena lands or chiefly

1ands.

The appellant and the respondent were represented

by counsel before this Court; counsel for the appellant
submitted that the recoreds or minutes of the hearing
before the Lands Courts relating to the sale of the lands
to the rzsgpondent were not included in the record and
accordingly were not available to this Cowrt; that under
section 13(1) of the Native ILands Ordinance the ILands
Court wam regquired to "hear and adjudicatc in accordance
7ith the provisions of the Land Qode or where the Code

is not mpplicable the local customary law all cases
concerning fransfers of titles to native land registercd
in the Registers of Native Landece.essee™: Ffurther

yﬂm only record before this Court dealing with the sale
0f the lands to the respondent was contained in the
QWdence of the respondent given at the inguiry held

O the 4th January, 1980 to the effect that Bauro

Okatake had given a letter in which he requésted that

he lands Teanganibai and Teranganikarewe be transferred
O the respondent. The notes of evidence taken a2t the
nquiry relating to this matter contain a statement hy

he respondent as follows:
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"Membhers of the Iands Court could not come to a
decigion since there were no
wrote in

such names asrBauro
his letter, however, in the end the Lands
Court for the 20 acrcs, gave me Teriki (14) and
Bauro was not prcsent.”

The appellant w=2s in occupation of Teriki at
the time the Lands Court made its decision but she was
a0 far as we know not o party to the proceecdings
paefore the Lands Court now do we know whether she was
prasent at the hearing or even aware that she may be
diswossessed of her occupntion of the land czlied Teriki,
Mr. Ramrakhs for the appellant urged upon this Court
that an Order should be made renitting the case to the
High Court of the Gilbert Islands for a therough
investlgation.

Mr. Reddy who appeared Ffor the wespondent
submitted that the dedision of the Commissionor of the
High Court be affirmed upon the grounds that the Lands
Court was the best judge of local customary law and
had avpproved the galce of the lands to the respondent;
further that there was insufficient evidence of customary
low restricting the sale oi Royal lands by the High
Chief or his ropresentitive; also the evidence takaen
before the presiding Magistrate on the 4th Januvary, 1930
indicated that prior to 1948 there night well have been
no Royal or chiefly lands.

Turnirz now to a consideration Of the Native
lands Ordinance, it is noted that scction 6 provides

for the establishment of a Lands Court. Section 6
reads

13
o

"6.(1) There is hereby established within the
area of authority of each Council, a Lands Court
consisting of not less than six members, inclhding
the Prasiéent, appointed by the Council subject to
the approval of the Lands Officer.
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(2) There shall be a Registrar of the Tourt
alsc appointed by the Council."

Jaction 13 of the Ordinance stztes

"13,(1) Subject to scctions (31(1) and 33 the
Court shall hasr and adjudicate in accordance
with the provisions of the LahdZdd&e apnlicable
or, where the Code is not applicable, theiiocal
customary law, all cases concerning land, land
poundaries and transfers of titles to native
land registerad in the Regigters of Native ILands
and any disputes concerning the possession and

utilisation of native land.

(2) TAvery attempt to transfer, transmit
or otherwise deal with native land except in
accordanc.: with the provisions of this section
shall be null and void and of no effect."

Section 21 of the Ordinonce provides ¢

"21,(1) The cvidence given in all cases
brought before the Courv, the obscrvations
of the members and summing up of the
Pregident and the judgment of the Court

2

sh~1l be recorded by the Registrar in the
Court's minutes book which shall bec kept in
the manner prcscribed by the Lands Officer;
wnd the minutes of each case shall be signed
by the Registrar and President of the Coutt.

(2) The minutes of evidence, affidavits,
certificates of pepresentation and certified copiles
0f any tcstamentary instruments which may
have been tendered in ovidence shall be preserved
in the records of the Council within whose area
0f authority the Court is cstablished or as tho

Lands Officer may otherwise dircct."
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3cction 24 of the Ordinance provides that the

gourt shall have th: powers and obscrve the procedure
set out 1n the Second S3chedule of the Ordinance. Section

+ of the 3econd Schedule provides s

"4, The following procedure shall be obsorved
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(e) During the coursc of the proceedings
the President may discuss with the
members of the Court the native custom
applicable to the matter in issue, Aftoer
he~ring all the cvidence and discussing
as necessary the native custon, the
Pregident shall summarisc the facts and
the cugtom for the benefit of the other
members of the Court. The Court shall
then consider its judgment, which shall
be by a majority vote to all members
eligible to take part in the matter in
igsue., In the event of an equal
division of opinion amongst the members
the President shall have a casting vote
in addition to his original vote. The
judgment so arrived at shall be
pronouncad in opcn Court by the
President and shall be entered by the
Rogistrar in the minutes of the Court."

The recorils and notes of evidence of the Lands
Court relating to the sale of the lands to the respondent
b7 Bauro Tokatake do not form part of the record beforc

S although the appeals to the Lands Courts Appezl

anel and the Senior Magistrate's Court (removed into

he High court) are appeals from the decision of the

2ds Court confirming the sale of the above mentioned
Wds to the respondent; we agroe with the submissions

f coungel for appellant that the minutes of the
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ccedlngs before the Iands Court which are required

be recorded in accordance with Section 21 of the
iinance should form part of the rzcord as the decision
the Lands Court is the very nub of the matter. If,
we have gssumed, the appellaht s notv o party to thea
ocecding before the Lands Court, she must have brought
no apireal to the Panel as a "person feoling horsclf
sgrioved" under Section 25(1) of the Native Iands
~Jinance, and thus started the scries of anpeals
olminating in the presont appeal to this Court. Ye do
t feel that it would be right for us to adjudicate

ron the latter witihout having baken stepsi to hnve
ought before us the record of the tribunal from which
he apneal eranates.

Perhaps less important, as we hnve 2 detailed
lgment from the Appeals Panel, but in the intercsts of
omleteness, this Court should see a copy of any

inuteg or notes of evidence taken on the appeal to the

anel under appeal Abemama Nol1/76.

We turn now to consider the validity of the
ronsfer of progeedings from the 3Jenior Magistrate's
durt to the High Court gquestioned by counsel for
cllant.

The Commissioner of the High Court stated in
1s judgment

"eeoos I have transferred this npneal from the
Scnior Magistrate's Court to the High Court in
exercise of the High Court's powers under
section 53 of the Magistrates' Courts Ordinance
(Cap.2) to apply the practice of the County
Courts in BEngland. Section 44 of the County
Courts Act 1939 appears to confer the nccessary
powers. There ig a difficult point of law
involved. There is also o practical difficulty
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for the Senicr Magistrate to hear this casc
gince he has some interest, albeit small, in
the cage."

Jection 53 of the Magistrates' Courts Ordinance
splied upon by the Oon

rigabonnr atates .o . 3
"53, Jubject to the provisions of any othor
law for fhe time being in forece, the jurisdiction
vegted in Magistrates! Courts shall be

oxercised (so far as regards practice and
procecdure) in the manner provided by this
Ordinance or by any other Ordinance flor the time
being in force rclating to criminal or civil
procedure, or by Rules of Court, and in default
therecof, in subatantisl conformity with the law
and practice for the time being obscrved in
FEngland in county vourts and courts zf

summary jurisdiction.!

It is noted that the Senior Magistrate had an
inferest, albeit small" in the appeal and no doubt

iire raised in the apacal the Commissioner decidad to
fransfer the apreal into the Eigh Court. With respect
¥ agree that in the circumstances this whs a propoer
course to take and while w2 entertain doubts ne to
methor Section 53 of the Magistrates! Courts Ordinance
N3 the empowering scction, we balieve that Sections 34(1)
d (2) of the Magistrates' Courts Ordinsznce provide
{ficient =authority for the Comnissioner’s actions.,
ctions 34(1) and (2) of the Magistrates' Courts

..... nce provide g=-

"34,(1) L Magistrate's Court may, of its owa motion
or on the application of any persgon concerncd, report
the Senior Magistrate the pendency of any cause

0
or matter which in the opinion of the Magistrate

exorcising jurisdiction in such Magistrate's Court

224
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ought to be transferred from it to any other
Magistrate's Court or to the Senior Magistr&te'g
Court; and the Senior Magistrate shall by ordorﬂ
direct in what mode and where the canse or matter
shall be heard and determined.

(2) The vrovisions of subsection (1) shall
apply to the Sznior Maghstrate's Court as if
reforence to a Magistrate's Court were a roference
to the S3Senior Magistrateis Court and refercnce to
o 3enior lMagistrate's Court were a reference to
the High Court,." |

The terms 'causze® and "matter" are defined in
ction 2(1) of the Ordinance as follows :

" 'cause' shall include any action, sult, or other
originnl proceeding betwecn o plaintiff and a

defendant and any criminal proceedings

'matter' includes every proceeding in a court
{

not in a2 cause;"

It is necessary in our wview for the reagons we
hve given that the full record of the nroceedings before
the Lands Court should be available to this Court and
iccordingly wa ordor that this appeal stand adjourned
mWil the first sitting day of the 3eptember session of
this Court. We further dircct that the Registrar of the
High Qourt of Kiribati obtain for the September scssion
this Court a complete record of the proceocdings held
fore the Lands Court of Abcmamz in casc No. 106/71 (as
quired to be kept in accordance with 3ection 21 of the
tive Lands Ordinance) and also of such minutes and notes
¢vidence (if any) =2s were taken in the proceedings
fore the Lands Court Appeal Panel, under appeal No.
emama 1/76 and that the same be added to and form
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p2rt of the record in this appeal. It is to be
regretted that this gourse cntails further dolay

put the importance of the Principle involved renders
it nccessary.

(sgd.) To Gould
VICEHE PRASTIDENT

RO

(sgds) 0.C. Marsack
JULGE ORF APVEAL

(sgd.) B.C. Spring
JUDGE OF APPRAT




