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IN THE FIJI COURT OF APPEAL 
Criminal Jurisdict i on 

Criminal Appe~l No . 18 of 1980 

Between: 

• 

VAqINAVA ROKOSEBA TIKODUADUA 

and 

REGINAM 

E. Vula for the Appell~nt . 
q . Lindsay for the Respondent . 
D~te of Hearing: 1st September 1980 

Appellant 

Respondent 

Delivery of Judgment : 30 September 1980 

JUllGllENT OF COURT 

GOuld V.P . 

The appellant VIa S convicted by the SUIJreme 

Court of Fiji on two counts of uttempt i ng t o procure 
~bortion of a women by unI~wfully using instruments 
on her. The separate counts mer e ly arise from the 
fact that it w~s alleged that i ns truments were 

used by the appellant on two occas i ons . The opinion 
,f two of the three nssessors waS that the appell~nt 
w'!.s guilty ; the third assessor considered him not 

~ilty, and t he learned Judge, accept i ng the advice 
of the majority, convicted him on both counts . 
In t he Circumstances of the c~se a fine was 
imposed . 

,-



The appellant was a doctor in general 
pract i ce . The complainant, an unmarried woman, 

adnittedly paid him three visits at his consulting 
rooms, she said in or der to obtain an abortion . 

At t he second and third visits instrunents were 
admittedly used upon her and a few days after the 
third visit she had a miscarriage . The defence 

denied any i ntent to pr ocure a~) ortion, or any conne c­

tion betvleen the use of the instruments and the 

miscarriage . 

The first three grounds in the Notice of 

Appeal read: 

!I (a) The Learned Tri al Judge erred in n ot 
directing the Assessors that the 
cocplainant was an accomplice and a s 
such should also have given acc omplice 
warning as to her evidence . 
Consequently there has been a su~stnn­
tial miscarriage of justice . 

(b) The Learned Trial Judge misdirected 
the Assessors on the issue of 
corroboration when he omi ttcd to ~iarn 
them that although they may convict 
on the complainant ' s evidence alone, 
it was dangerous to do so unless such 
evidence was corroborated . 
Consequently there has been a 
substantial miscarriage of justice . 

(c ) The Learned Trial Judge erred in not 
directing the Assessors as to :-

(i) what should have been 
corroborated ; 

(ii) \/hat they ruay treat flS 

corroboration. Consequently 
there has been a substantial 
miscarriage of jue+.ice. " 

In view of the i ssues involved in these 
grounds it will be necessary to summarize the 
evi dence . The complainant, who was referred to at 
the trial as Miss L, aged 22 years, testified that 
in June, 1979 she consulted Dr . Arun Mehta (who 
put the date as the 1st June) to ascertain whether 

-
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she was pregnant . He told her 

Dr . 
she was . The 

complainant said she 

her something to get 

couldn't . Dr . Behta 

but it is clear that 

asked !1ehta if he could r-;ive 

rid of the child but he said he 

denied that this request \-TaS made 

he prescribed some tablets which 
he said would help to establish the pregnancy. There 

is no suggestion that Dr . Mehta used any instrur.ents 
on the complainant and he said that he did not . 

The complainant waited for her period to 
come on (Dr . JlJehta having told her that if it did not 

he could do no more) until the 28th June , on which 

date she went by appointment (arranged by her cousin) 
to see the appellant . I n evidence the appeJ.lant 

confirmed that the appointment was so arrap~~ed but 
said that he "'as not told the reason for it . The 

complainant ' s evidence continued that she ~sked hin 

if he CoUld give her an abortion, as she was urunarried 
and did not wish to tell her parents . He examined 

her and said he woUld try; the fee ",ould he $80 nnd 

she paid a $2 fee to the receptionist for the visit 
on the 28th June . An appointment was made for the 
30th June . 

In his evidence later the appellant ' s version 
of this visit wus that the complainant haJ not told 

him she ",as pregnant . There had been no conversation 
about abortion Or fees fo r one. Her complaint w'}s 
that she was not feeling well and having Slight 

abdominal pains . He recorded this on her card 
(Exhibit 5) . 

The complainant ' s next appointment was 
for the 30th June . On this occasion she said that 

i n the presence of the receptionist Louisa J Oh11 
the appellant inserted an instrument which 

seemed to expand the vagina, and she felt as though 
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he was "clippingll ~ That took about fifteen 
minutes and he said she would have t o come ~)ack . 

She paid him $80 on this occasion but wus not given 

a receipt . 

The third appointment was on the 7th July . 
A similar procedure followed, in the presence of the 
receptionist, who assisted again with n torch. In 
cross-examination the complainant said thnt she felt 
the instrument "screwing" inside and there was a 
clicking noice - and "he must have been using another 
instruraent to tap" . There was discomfort and slight 

pain . The prooeedings took about half an h our . 

Aftor that the appellant dre", a diagram on a piece of 
paper (Exhi~)it 1) to show her how he was trying to 

get the baby out . He said he was trying to open up 
the passage for that purpose . She was asked to 
return in two weeks time . After this treatment she 
felt all r ight and went to Deuba that night and for 
the week- end . The next day (Sunday ) however, shc had 
some st~bbing pains in the abdomen . They continued 
during lIonday , though she went to work. On that dny 
she telephoned the appellant and told hin, he said 

it would be O. K. On Tuesday, having told her father 
of her pains she went to tho hospital . The next d,'1Y 
she had the miscar~iage . Her evidence concluded with 
the statement that she had consulted no other doctor 
(except Dr . Hehta) befor e consulting the accused: 
she had consUlted n o other doctor f or an abortion 
while accused was treating her and no other doctor tried 
to procure a niscarriage . She hddtold her "boy friend" 
of the pregnancy after visiting Dr . Mehta, and hBr 
f3.ther hecar.:Ie aware of it when she went to hospital . 

The prosecution called a s a witness the 
~ppellan~s receptionist Louisa John . She coniirr.:Ied 
the appellant ' s version (given later) of the 
Dwtrurnents he used and his estimate of the time 



taken in the two internal Gxaminations . She 

confirmed that a fee of $2 was paid on the 28th Ju~o; 
the appellant had followed an usual custom by 

signalling to her how much to charge . On the 30th 
June she said she enquired of the appellant how ouch 
to charge but he said nothing, SOno fee appeared 'lC3 i llSt: 
her naI1c . There was no record of a fee having been 
paid on the 7th July . 

The appellant ' s version of the first 
consultation i . e . the 28th June has been given ~bovo . 

There was no :r1enti on of pregnancy or abortion. There 
was no explanation of why another visit was necessary 
three dc:.ys l2.ter , but the c.ppell unt sC\id she wn.s still 
Complnining of lower ~bdominnl ~~in. On the 30th 
June he examined her internally, using only two 
instruments: a vaginal speculum (Exhibit 3) t o 

widen the C::l.nal and n sponge forceps (Exhibit 4) Hith 
11 St-1:lb to cle2n the cnnal. He gave ::t demonstrat i on 
of rotating the forceps which scraped Qgninst the 
speculum ~aking ~ metallic clickine sound. HQ used 

no other instrunents and he coming f or the first time 
aware th::l.t the patient w~s preg~~nt he recorded on 
Exhibi t 5 a dio..gnosis of early p'regno.ncy . Ho.ving 
inforned the complainant , he drew the sketch Exhibit 
1 to show her "t o explain wmt could hnpren to this 
pregn::l.ncy" . It COuld b.e norm~l Or "with her lo~.,er 
.:tbdominal pain c:.nd bleeding ll there might be 0. 

niscnr"'"'iClge . There F!.re vital differences here fron 
the complninant's version - apart fro~ the fact thnt 
she alleges thnt Exhibit 1 was drawn after the 3rd 
visit, she denies abdominal pain and claims to have 
informed the appellant of her pregnancy from the 
outSl)t . 

The account of the third visit was si:r1il ~.r. 
Each exami~~tion took about five minutes . The S~me 
two instruments were used in the same w::>.y . His 

recorded findings on Exhibit 5 included "Thro':!.tcned 
~bortionll . The appellant w~s shown a. third instrument 
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which he described as a urethral sound (Exhibit 7) . 

It, together with other exhibits, had been t~ken fro~ 
his consulting rooms when a search warrant had been 

executed . He denied uSing it in the cxaninations ~nd 
there is no evidence that he did . 

~ On the subject of charges to patients the 
.ppell nnt said that he had no fixed chnrge but for 

every visit there was El charge . No explanation t'l£'..8 

given why there was the undisputed Jepnrturc from 
the normal procedure in this case . 

In hospita.l on the morning of Hednesday the 
11 th July the complainant miscarried; she w-;.s 

'!fterwnrds examined by Dr . S . \'I, Raj and 

Dr. 11.E. SchraI:lIIl . Their eVidence c ...... n leave no douht 
thnt the misca~riage had OCcurred through El raggec 

te'lr in the fornix - the neck of the ''iomb beiJ'l.g still 
closed . The laceration ha.d heen cQ.used by Some 

instrument . Dr . Schramro ' s eVidence on the Subject 

of the possibility of the i nstruments Exhibits 3, 4 

or 7 be ing uS8d to I::lc'1ke the tear is not pnrticuln.rly 

clear . The pC!.sso.ges were quot ed by the learned tri~l 
Judge in his SUDming up: -

11 She W'1S then shown the forceps 
(Exhibit 4) and the UJ,ethral sound 
(Exhihit 7) : 

'It (urethral sound) could bo used 
to pass into uterus but it WOuld not 
be my choice because of its s h::tpc . 
These instruments could be used 
for this operation . L~ce~~t ions 
found on Miss L could h~vc been 
caused by these instruments . The 
forceps could be used to cause the 
laceration but I ",ould helVe used some 
thing lrith te e th. Exhibit 7 (urothr"-l 
sound ) COuld have c~used the 
lacera.tions found on L . Exhibit 4 
(f orce ps ) vTOuld not cause th os e 
l ucerctions, not likely . 
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In cross -oxa~i~~tion she said; 

Exhibit 7 (urothr~l sound) is the 
only one of the three instruments 
that would have c:J.used the l ."l.comtions 
I sa'\'! . A wide variety of instruments 
could have caused the l'l.cern.tions.,n 

The learned trinl Judge ' s subsequent dire cti .')n 
on this matter wns in these tcrms : -

11 As for the lacer'ltions on L i s uterus, 
the prosecution do not have to establish th e 
exact identity of the instrument used to 
cause it . In this case, hm'lcver, eVidence 
has heen produced that n speculum 2nd f orcG?S 
were used on L , and that a urethral s ound 
t'las found in the accused I s surgery . 
Dr. Schramm ' s evidence is that she herself 
would use neither for this kind of operntion. 
The forcepe , she said, would be unlikely to 
Cause it . That l~cerntion, however, she 
said could be caused by a variety of instru­
ments. The eVidence of the use of forceps 
Comes from the accused himself nnd his 
receptionist called as 2. wi tnces by the 
prosGcution . 

The lace~ation was undoubtedly there and 
it was undoubtedly caused by an instrunent. 

The learned Judge ' s sU7TII!l.ing up is criticized 
in that the generp.l direction on corroboration is 
insufficient . It is contained in the following 
passttgc : -

n As counsel f Or the defence has st1.ted, 
in a case such as this, it is dangerous t o 
convict a person on the eVidence of a compl c. i­
nant at one. In this C'1se L is the compln. i :nnnt . 
You. ought to look for Some corroboration of 
her evidence . Corrobot':l.tion really meC!.ns 
Some evidence, which implicRtes the accused 
in the offences vIi th which he is charged . 
SUCh corroboration is not essentic.l in l'1';-T 
Rnd you nay, if you qrc satisfied beyond 
reasonable doubt that L h1.s told the truth, 
find the accused guilty on hor eVidence '11 0ne, 
but as I have said you should look for some 
corrohoration of her evidence . 

" 
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There are two m~in elements of the 
offence of this kind of attempted nbortion, 
firstly that the ~ccused did use 
instruments on L and secondly , that in d oing 
so his intent was to procuru her mi8c~rri~~c . 
The first clement is ~dmittcd by the ~cCUSJd 
himsolf and is fully corroborated by 
Louisa John's evidence . The main issue 
before you is th~t uf the second elencnt, 
the clement of intent. Whnt waS the purpose 
of using instruments. 11 

In considering the gounds of appeal we 

would cmphaaizc that, as shown hy the cases of Dir·;ct ,or 

of Public PTosecutions v. Hcster !] 9TfJ f •• C. 296 " nd 

Director of Public PTosecutions v. Kiltournc [i 97~7 

h .C. 729, a direction to a jury on a I'lr.ltter of ccrl"O­

borntion may be fr~mcd in accordance with the 

particular requirements and circUI:lst~nces of the cnse 

hotorc the Court . Ground (a) appe~rs to cOMpl~in 

that the lC3rned Judge should have design~tcd the 
complaincnt as an accomplice . There arc Gone 
circumstances, ns in the c~se of Sidhu (1976) 63 Cr . 

App . R. 24 in which it h:!s been thought ~Jctter not 

to do so, but even if it might h~ve been done in the 
present case , it is not n. m:J.teri:"l.l t'I:'.ttcr .. the 
learned Judge gave the warning in respect of the 
particular witness , having carlier included her 
among witnesses who might have a. re,~son for being 

interested one way or the other . He ~~sacd on counsel's 
suggestion th~t she had concocted her evidence to savo 

face with her parents . It would not h~ve [laBiatec 
the D,ssessors further to have h ..... d her described '1.9 :-' n 
'1ccorn.plicc . 

It is true that the learned Judge did vTh.:'1.t 

this Court deprecated in Sh~rdh~ Nand nnd Another v . 
qeginam :(Criminal Appeal No . 25/1979) and =y h'Wo 

watered down the vlord "dall6erous" by the phrase 
IIsh()uld look", but in the present eircUJnst-::.nces 
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wc do not consider that a matter of any moment . 
This aspect of the mat t er is ch~lenged in Ground (b ) 

of the appeal . Our view of the case is t~t , while ~s 
a matter of law , the appellant w~s, on her own 

evidence , an accompl ice , there is n singular lack 

of the motivat i on that would normally render it 
desirable to seek confirtk~tion of an accomplice ' s 
evidence , Such possible Mot ivation ~ppe~red in a 
high degree in Shardha N,md ' s case . All that counsel 

suggested her e W:l..S that she had concocted her 

evidence to sn.vc face with parents . Adcittculy :".nd 

mturnlly shc wished to conceal her condition at c~n 

earlier stage , but by the tine she gave evidence her 
secret was out . Her father and boy friend at the 
very least lmet" all nbout it. Thero w~s no question 

of shifting blame fro~ herself ; on her own story 

everything the appellant did was at her request . A 
aotive to ~ccuse the appellant in order to protect 

S01'!le ono else could be suggosted , but is ontir e l y 

speculative ?nd appears to put ~n undue strain on the 

proved [;.nd admitted facts . It appe:-trs to us th8.t the 

necessity for corroboration ar i sing out of the 

cOI!lpl:l.innnt ' s posit i on gu.'l. accomplice ns 3. natt _~r of 

degree, is slight . In the circumstanc~s we think 

tfu~t the way in which t he learned Judge used the 

wor d dangerous IN'ns adequ..'1te . 

The lenrned Judge did not tell thc assc~sors 

in his dir ection tha t they Dust first decide whether' 

they considered the evidence of the complainant 

c:lpo.ble of belief ~ This has not been In.'!.de n. ground 

of nppenl nnd "ro think rightly so . Alnost the whole: 

of her evidence (except on the vital issue) in 

coincident with t he defence version, and such '1 

direction vlould he superfluous . 
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Ground (c) attacks the sUMming up on the 
ground that the learned Judge fai10d t o point out the 
p3Xticular evidence which the assessorS could tre2t 
ne corroboration . As this Court said in Sh:rrd:h::l. Nr~ncl!s 

case - liThe pieces of evidence which a re capable of 

constituting corroboration ought to ba pOinted out uy 
the Judge \<Iha should also state that no other eviJe-.lcc 

can be considered by them on this topic . 11 

\'le do not consider that this rule h~s bec'1 

elevated BO f a.r ns to have become a rule of law thc·U£!"'~ 

it has become established ns a rule of practice . 
R. V. Ch'lrlcs (1976) 68 Cr . App . R. 334 and " . v. '< _'..'I-cs 
(1978 ) 68 Cr . App . R. 331 indicClte that where t'Jorc 
h"'.s been failure to direct in th e respect mentionod, 

the sunrling up is regarded as "defective ", thouga in 

Reeves I case the Lord Chief Justice used the '-lords 

!tin this case nt all events!! . These jud~ents appo'"'.r to 
hove followed on -that in ~ . v . TIcncc (1975) 62 G~ . . il . " . , 
118 in the r eport of which, at p. 122, the f ollowine, p::.sso.ge 
OCcurS : -

!! The sixth ground in R~_nce IS cC".se is th:"'.t 
the judgo , whilst properly directing thG 
jury thnt the evidence of one Flannery, 
a witness for the prosecution, required 
corr oboration, fniled t o direct the jury ~s 
to what evidence was cap'l.ble of 
corroborating the said ,vitness . Our 
conclusion is that in so far ~s there is 
justifica tion f or that criticiSM it c~nnot 
carry sufficient weight t o nffect the 
safety or satisfa.ctory chara.cter of the 
verdict .. 11 

In tha t c':"..sc it vlQuId appear that the defect 'H i,S not 

treated ~s necessarily fa.t~l. ~~ . Lindsay for the 

respondent su~mitted that the case of KiIbburne 

(supra) is now the le~ding ~uthority on 
corroboration and that it had the effect of C~Sil'lt~ the 

stringent rules on the subject . That !!lay be so, l,ut 

it does not appear to touch the particular topic 
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under discussion , and the cases 

later in tine thnn Kilbourne. 

we have mentioned ere 

It is necessary to look Gt the learned JudGe'g 
tre::1tmcnt: of the evidence in his sunrning up after he 

re ached the staGe of his direction on corrob0r~tion . 

In the last passage we have quoted he rightly divilcd 
the isssucs into the use of instruments ~nd (the r~in 

issue) the intent with which they were used. i..s "GO 

the first there w~s no nccd for him to say rno~e thnn 
he did; there was full corroboration by udmissi 0n 
'lnd by the receptionist ' s evidence . He did not , 

hO~lcvcr, refer D.lly further to corroborntion. 

In :lppronching the rna.in issue he fimt aO:l.lt 

with the laceration of the uterus and its siGnifi~ : nC0 . 

He expressed the viCt-l that there W"l.S no doubt th<--.... t it 

was c~used by someone with an instruwont with intent 

to c~use a miscarriage . There has been no criticisr 

of this and HO will return later to this aspect of the 

swnning up . 

He then dealt with the diagmffi EXhibit 1 . 

He r:l.ontioncd the 

its being drn"rn . 

oPPosing versions of thc rC3.son for 

He then left the natter to the 

assessors ns "isSUGS of fact for you to decide" . In 
our opinion this tiaS not a Dk'l.ttcr capa~11e of provill ing 

corroboration in the absence of nny evidence th3.t 

the di~gram itself (including a sport which the 

:lppellnnt had P'lB.rked on it) W-D.S more consistent 1'lith 

one vorsion than with the other . It' s cvidcnti~l 

v:l.lue rer.laincd to be deterMined as a VUltter of pure 

cre~ihili ty oetliccn the evidence of th0 cOI!l.plair.w.nt 

and the appellant . 
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Then the Judge referred to Dr . Mehta ' s 
evidence as having confirmed the fact that the 
complainant was pregnant four ,·roeks earlier . This 

evidence , if believed (and there was no challenge to 
it) would amount to some deeree of corroboration 
implicating the appellant by discrediting his version 
of the purpose of the complainant I s visits . The 

learned Judge I!I.entioned the evidence w'ithout 

r eferring to the aspect of corroboration . 

The next matter discussed was the curd 

Exhibit 5. The direction was entirely negative . In 

effect it pOinted out that if they believed the 

complainant ' s evidence that abortion waB discussed on 
the 28th June the card could be seen as a cover-up . 
If there was no such discussion the card would b e 
reliable . As the card itself did not help to resolve 
this issue it did not corroborate the cornplaiTh~nt's 

evidence and was not held out as doing so . 

The next aspect of the evidence dealt with 
by the learned Judge was that concerning payment or 
non-paynent of fees . He reninded them that the 
complainant , a new patient , had been charged $2 for 
the visit of the 28th June, and nothing therenfter . 

It was put as a quest i on of fact a nd as a query whether 
it supported the compla inant ' s version of having ~~id 

$80 on the 30th June . I n our opinion the evidence 
on this topic was corroborative and could have boen 

formulated I!lore strongly. The receptionist confirmed 
that no payment lias recorded except the ori ginal $2 . 

She gave evidenco of a practice of the fce being 

signalled to her and of her haVing raised the question 
of a fee on the 30th June with C'ut receiving [\. reply". 
The appellant ' s eVidence , augmented by that of the 
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receptionist, amounted to an admission of special 

treatment of the complainant in the matter of fOGS , 
n course of conduct \,Thich the assessorS could have 

regarded as so unlikely in the circumstances as to 

corroborate the complainant ' s version . 

We return nOlo[ to the most import3.nt tl..'lttcr -

the laceration of the uterus . This shows an 'lbortion 
by instrll.lJ.ents and therefore of the nature which CLuld 

be anticipated pursuant to the complainant ' s cvidcnc 
.The evidence tends to confirn that of the complnin::mt 

n.nd c:. .. e froD :.n indc~ ,(:n'Ient sc'uree quite outside her 
own testi@oney . Does it implicate the appellant s o 

as to be available as corroboration of her story? 
The answer to that is that it was open to the 

assessor s to give it weight in conjunction with the 
appellant ' s own eVidence , as a oajor item of 
circuostantial evidence aga inst him . 

In R. v . Baskerville £1 91 67 2 K. B. 658 , ~t 

667 , the judgment reads -

11 The corroboration need not be dir~ct 
evidence that the accused co~itted the 
crime; it is sufficient if it is Merely 
circunst antial evidence of his connection 
with the crime . A good instance of this 
indirect eVidence is to be found in ReF . v ~ 
Birkett . vTore the Im-T ot herwis e many crincs 
which are usually committed between 
accomplices in secret, such as incest, 
offences with females, or the present case , 
could never be br ought to justice . 11 

The appellnnt 's own evidence is that he used 
instruments on the compl:"'in~nt and examined her as Inte 
as the 7th July. It must be taken that had his patient 
~t that stage had a laceration in the uterus caused 
by instruments he would have observed it. The medical 
evi dence from the doctors a t the hospital, by 

discrediting the appellant's v ersion that if a 
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oiscarriage ensued it would be a natural one, could 
be .accepted by the assessors as corroboration of the 
complainc.'"mt . We l'lould observe in pass ing thn.t the 

complainant's evidence that, h~ving stn.rted pains 
on Sunday the 8th July , she telephoned the 
'1.ppcllant to report them on the Monday 9th July, is 

also corroborated by the appell~nt ' s own evidence . 

\'le have dealt with five aspects o:f the 

evidence: Exhibits 1 and 5, Dr . Mchta's eVidence, 
the question of the professional fees, and the 
~edical evidence of the laceration of the uterus . Th e 
learned Judge should have directed the assessors 
clearly which of these ootters were capable of providing 

corroboration and which were not. He did not do so, 
and it must be accepted that his summing up is deficient 
in this respect . It remains to decide whether the 
deficiency is so material as to be fatal to the 

convict ion . 

We have said thnt the two exhibits 1 and 5 

could not on the evidence in the case have provided 
corroborationl We think that the risk of the assessors 
having misunderstood the situation by thinking they 
Here being told that they should regard theJ;). as 

corroborative, is remote . The learned Judge denlt with 
them in 0. neutral way as part of t re evidence . The 
other three matters were in our opinion capable of 
providing corroboration of the complainant fron the 
technical viewpoint and the assessors would not hnvc 
fallen into error by so treatine them. It was mudc 
clear that the we ight of all the evidence in the c~.se 

W1.S to be decided by the assessors . 

The crux of the matter , as it appears to us, 
lies in the direction given in relation to the all 
important medical evidence concerning the la-ceration 
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of the uterus . I n this connection nlso we boar in 

minl Ground of Appeal (d ) 'Ihich complains that no 

direction concerning circumstqntial evidence weB 

given . 

Towards the cnd of the summing up the lec-rned 

Judge said , -

!I The l:lcoration waS undoubtedly there 
and it W'1.S undoubtedly caused by an instrl.1l .::: n t • 
What you have to ask youself is: I s it 2t 
reasonably possible that het we en 30th JU!lC 
1979 and 11th June 1979 some other doctor or 
SOIlle other person caused that laceration?;! 

The puts the vital issue clearly and strongly _ 
He continucd: -

tiLl s evidence is that she was being tre"lted 
by the accused and no one else inserted 
any instrument into her vagina at f1.11. 3:18 
did not sce any other doctor at all during 
that period . That gentlemen , is the issue 
before you . I n ansuer ing that question y ou 
will consider tho whol e of the ovidence 
before you including the evi dence relating 
to the instruments produced in Court . 

I f you are satisfied beyond reasonablo 
doubt that the accused alone was treating 
L during that period and no one else 
inserted any instrur.!ents into her vagina 
then , you ~y think that the inescarable 
inferenco i s tha.t the laceration on her 
uterus was cnused by t he accused and no onc 
elsc . 

If, on the other hand , you consider 
that she nay have allowed someone else to 
exanine her vaginal pnss~e with instruments 
and had thus acquired the laceration for 
which she is now blami ng the accused , you 
will hold that the accused did not cause 
that laceration . You will so hold even if 
you have e. rensonable doubt on the i89ue . 

I f you are sat i sfied beyond reasonable 
doubt that no one but the accused 
deliberately caused the laceration on the 
wall of Lt s uterus , you will find the accused 
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guilty on e~ch count, for in that case 
the intent to procure miscarriage Hill have 
been conclusive l y established . 

I f , on 
satisfied , 
guilty . 

the 
you 

" 

other hand, you are not so 
will f i nd the accl1sed not 

So far ns a direction on circumst~ntial 
eVidence is concerned we are satisfied that what "!QS 

said ''laB amply sufficient . The existence of the 

laceration itself be i ng unchnlleng2blc; Would it 
have made the mutter any clenrer in the assessors ' 
r.Jinds if the learned Judge had used more stereotyped 

words , such as II Can you eXclude every other reasonable 

hypothesis except .... .... . .. ........ .. ...... .. instead of nls it 
at all reasonably POSsible .......... . .. . ... . . . .. .. .. 11 

ObViOUSly not, in OUr opinion . There is therefore 
nothing in Ground (d ). 

As r egards the fail ure to tell the assessors 
that this aspect of the eVidence could constitute 
corroboration, it WoUld in our judgment and as a 

l:'attor of logic , have been superfluous if he had done 

so . He was in effect telling the asseSSors that the 
eVidence of the laceration \·ns cl'l.rrming if they vTCre 

s:ltisfied beyond reasonable doubt that the apFollnnt 
C,used it, which amounted to a direction that they 

should rceard the eVidence of the la.cerction :lS C'l.)~>lc 
of corroborating the complainant ' s story . It has not 
~cen argued befor e us that in this last part of his 

SUI!lIJling up the learned Judge Th.'1rrovled the issue too 
l'P"ea.tly hy over emphasis of the importance of the 
eVidence of the laceration . In our opinion he wns 
justified by the eVidence and the approach could 
have aSSisted the asseSSors in their task . Though 

Our view of the matter io not strictly ~elevant we 
~~ec with his approach in this respect . 
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In the result we find that the appellant w~s 

conv i cted on ampl e evidence. The warning given by the 
learned Judge in relation t o the danger of ~cting on 

~ccomplice evidence alone was i n the circumstances 
suff icient. The summing up was subject to the criticism 

that there was f ailure t o point ou t what aspects of the 
evidence could , or a Lt ernative ly could not , ~ve 

amounted t o corr oboration , but in this respect wc arc 

satisfied that t he omiss i on did not cause u mi scarri:-::'G€ 
of justice , and we apply the pr oviso t o section 23(1) 

of the Court of Appeal Drd ip~nee (Cap . 3) . No ot her 
:;round of appeal is sufficiently meri torious to induco 
us t o allow the appeal . 

The appeal is therefore dismissed . 
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