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The appellant company is in business at Lautoka 
~s a manufacturer of aerated waters . The responuent 

company is in business in Fiji as El. brewer and solls 
bottled beer in stubbios and 26 oz . bottles t o hot els 
~nd other holders of liquor liconces . The bottles have 

embossed or stamped thereon the rcspodent's Tra.de 

r·1ark and. the "rords: 

"Fiji Beer" 
"This bottle alw"tYs remains 
the property of Carlton 
:arewery (Fiji) Limited." 
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For the P:lst t "\-10 to three years the ap-pcll"nt 
has boon wJing :lnd doaling in these bot -~log in tha 
course of its bUsiness :],,3 soft drink IItl.nui'1.cturcrs . 

R2!spondent I s solicitors wrote to the :lppcllant 01 

24th Hay, 1978 complaillin:: about the appell~t 13 

illegal use of the r~spondent IS bottlos . No reply \.,:1,8 

r3ceived . As Cl result of prcoceodings issued out of th0 
3uprcmc Court by the responuent it was ord~r~d: 

(a) th...'!!.t th2 apPGll ant Cl.ccaunt to the r <3spondlJnt 

for all the respondent's bottles in its 
posses3ion Gmbossed ~li th the respondent I s 

trademark . 

(b) th3.t the appellant be restrainad from using 

the bottles belonging to the respondent in 
it9 business and orderuQ to return them to 
the respondent and thereupon receive paym~nt 

at th9 normal current r~to apid ~or the roturn 

of empty beer bott10s . 

The recpondcnt sought also ".!.n injunction to I"0straj 

the ~ppellant from continuing to use its bottleo in the 

"'uture and from r ofueing to c1~livcr up to the respondent 

its bottl~s \-then der-~nclcd . The L~arn3d judge in the 

3upr0IDe Court in declining to gr'lllt the inj unction 

3~id : 

" It SOOLi.S to me th.;'"I. t I cnnnot gr:::lnt ::tn 
injunction tc rsstrain the defendant from 
acquiring ani using similar bottles in the 
futur...:, sine':! it is only on derJ'l.atld th.).t the 
defond['.nt can be obliGod to return bott10s, 
but no doubt ".ft0r this judgmGnt the 
defendant Hill be morc caroful in the future 
about bottles :',1; o.cquirus from bottle colloctors , 
and in rcsistih/: any lee;i timate demnds m::ldc 
by the pln.intif~ . 11 

A claim for damu ,~ .Js and an application for an 

ordor rcstraining the ap','ollnnt from infrinc;ing the 

respond ent I S Trado Mark 1'" ... r8 ~b3.ndoneJ . 
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Th0 appellant now ~pp0als to this Court 

against the orders made . Tho r08pond~nt filed n noticG 
3c.Jking r.::licf by the inclusion of ~n additional ordGr 
~~str~ining the appellant from r~taining Jny ol th~ 
rJspondcnt's bottles Hhich m,"'.y subscquuntly C:lmc into 

its poss0ssioi1, 3.nd directing that the appella.nt 

d:!livor to the respondent at its bre\"1cry in Juva or 

L'lutoka all ,guch bottles "19 :lnd "then dUIIlA.nd.)d by t~w 

rcsnondent upon p~yment of such sum or sums a8 slnll 

be due to :::tppeJ.lan1/!or the rGturn of thJ empty bottles 

in accordance '-:1 th the thon current ra tea p'J.y."l.ble for 

the return of empty bottles . 

The facts m.],y b0 briefly stated . The 

respondGnt is the only br'~~'1Cry i n Fiji ",nd ITk'l.nuf:tc­

tureo bJor under the name of " .. ,:'iji Bi ttGr", 90% of 
~ihich is sold in bottles tlhich since 1971 haVG be~n 

stamped or branded t'/i th ~ho respondent r s tradG mark 

3.nd the I·rords .'lS to m·mer 3hip being ratt1.incd by the 

r espondent aa above mentioned . All bottles arc 
required to bo imported . 

At least four times ~ ye~r a notice expressed 

in clear and pr ecise wording is publi shed in news­

p.'lpors c irculatine in Fiji in the English, fij i l.n 

~nd Hindust"-ni langlUges :lrnwins the attention of the 
public to the llk""l.rkings on the bottll3s and aJ.visinz; t;1'lt 
bottl~s so ruarkcd are not sold by rcsponde:nt and :llways 
r omain its solo property; further that bottles when 
Jmpticd must i'orthu i th upon dea:l.nd be surrender y1 to the 
r espondent or its collectill3 agents; theroupon the 
rospondent will P.'1.Y c'J.sh to the persons rcturnil'1.g such 

bottles at a r~tc fix ed by the respondent . A copy 

of lIFiji Timos ll publi shed in 1971 'vas produced in 

evidence ShOl'Tip..g thf) w3rni ne notice plll:llishod therein . 
ppell':lnt 1 s witnesses all acknoulcdged th'\t they h.''ld 

roe.d the not i ces in the DGYlspn.pcr a.nd were awa.r "3 of tiw 



wording on the bottles and of the respondent ' 9 clairJ 

to ownership thQroof . 

Tho responncnt does not sell its boer to the 
public but only: to holders of liquor 1ioono08; vlhGn 

a sale is made the respondent issues qn invoice 
bee,rin:- the respondent ! :3 tr..ldo mark and couchGd in 

th.Jso terms: 

" BOTTL'l1 NOT SOLD 

a-I 

Bottles ~ving moulded thcrcon the mark shorm 
in the mare in hereof arc not sold but alti::tys 
rennin the solo property of CAilLTOn BR, I.}{Y 
(FIJI) LIHIT'm . ',!hen empti0d of their prJcont 
content s the bottles must forth.'li th on dcm"tnd 
bo delivered to that Company or to its Agents 
appointed in that behalf . Persons delivering 
such bottles to CARLTON BllZ./c';,1Y UIJI) 1nU T,lD 
or to its agents will bo paid for their care at 
trouble in presorvins and so dolivor ing bottles 
a re~v:'\rd at the appropriata r a te fixed by that 
Company and ruling at the time of Quch delivury 
CI,RLTON BR.J\llRY (FIJI) LIlIIT-m resorves the rig 
of fixing differential rat03 and of altering 
such r~tes from time to time and without notice 

Respondent became ~larmed Ov~r the non r:turn 
of a largo proportion of its bottles and jn 1979 
imported 4 million n::m bottles. 

The learned trinl judge found that the ap'!1c:J.lan 
u3cd the raspondcnt ' s bottles in its busin0ss to ~ 

substantial degreo; appell'J.nt claimed, however, that it 
had acquired oNn...:rship of t!lC bottlca 'Ilhen it purch:ls<3d 
th.Jm from the gOl1cral publi c and bottle collectors ·'tnd 
that the respondJnt is cs topped by its conduct in 
.1.llowing retailers to deliver beer in bottles from s'1.yin 
that it did not authorise those retailers to 3011 the 
bottles . 
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Hr . Lee, ~hnaging Director of the 'lppall3.nt 
cow.pany S3.id: 

" l s-:\;r th.'1,t ~lhcn "TU buy the bot tles wc own 
thorn ~nd we refuse to deliver t hem up to 
pl:tintiff . le Hill continue to use bottles 
unlCB,"; th0 court arJcrs oth0rifi ']e . n 

"le turn r~OH to consider the 6 grounds of a.p~:Jf1.1 . 

Th0 burden of Ilr . Key:'\. , S flreumcnt on the 1 st 

rround of appeal TltaS b~3~d on thG formation of the 

contrJ.ct; h e submitted. that l'lhcn ').n hotel or other 

lolder of 3. liquor licence: orders a qU'lnti ty 0.£ beer 

from the respondent an wlcondi tional effor to buy is 

thoreby muc '1.UU the acceptance thereof is thn :lelivery 

of the be~r; howover, the d oli vcry of tho b.J'Jr is 

3ccornp~nicd by an invoice in ter lliS 83t out abov3 . 
!~ . Koya subnittcd t~~t t his uno unts to a co~~t~~ oIfer 

'1.nd th'1,t the nell t~rms , n:J.moly, th3.t the respondent 

r t'linud o~·mcrship of the bot';';le:s, not h 'lvi ng been uGr00d 

to by the oi'for;~r '10 is not bCQ"'1.d ther eby . }urthcr if 

10 respondent claimed th"lt these nerl terms vTore p:-:>.!'t 

0;' tho contr~,ct then the rospondent should hFl.V0 produced 

"lid::mcc to confirm t hut tho purct:::l!Jcr '1croed to thc~e 

!'lOW condt tions . 

Mr . 3trc.Jt.!pn.n, for rospondont, 8ubmitted thctt the 

:spondt.:nt offers to solI ita boor on the ti3rms set 

forth in its invoice ~nd that 3. purchaser of boer in 

.cccpting same is boWlu by the express terms o"!: the 

l!1l.ract sot out on the invoico . 

Further the Iri tneGSC9 c'lllc:d by :lppullant all 

of whom wer ,) employe os of liquor licence holclors 

1ckno,rlcjgod that t h 0Y VI-Jre :twarc: (If the tlJrrns on ~rlhich 

fJ9pon rlcnt sold it a beer; th.::y confirmod that they hA-d 
:t. lOu10dge of t h e terms of thQ deliver y invoice, n3.mJly 
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that the bot ,108 H~!rC not sold . In 3.ddi tion t!l.JY :3.er.::cd 

that the bottl;]s ",'Jrc onbosscd wi th th\.~ rcapondunt I G 

trn.dc r:nrk and the oth~r \lording sct out above . 

~.Tc a.rv sl.tisfi<.:d thcorvfore: 

(1) Th'1.t the r.Jspolldont ' s sale ol bottlotl b00r is 

restricted to hot els ~nd other holddrs of 

liquor licences; thG method employed Ol::' the 

8:.10 of bottlGd b:Jer is :3.'3 N'lr::l.y"\n 3.'1 .. :1 Nl.idu 

3'\les ~hnagor of Fun.i'l and 'Jans Jtl),t ~d: 

11 .nlcm vTO receive beer froD. brc\·/Cry \'113 

receive ~ pink copy of ~y.hibit S(produccs 
own pink slip . ) It S:ly"3 that thv bottles is 
not sold . I ' m famili"r uith th'1.t . I hn.vc 
been fu.miliar 'vi th th .... t for 4 years . I know 
,,'1'lt it 3::lYS (rope'). ts) . '/0 only buy thc boer 
und sell it, we don' t r\.~turn the bottl-3s . " 

1,/0 agree with thd 3tat~mcnt m'1do by the loJ'J.rned 

tr.i.'ll ju~e;o "Then he s~id;-

11 The plaintiff h:1.s nl,r'..lYs cl'1.imeJ retention 
of ormcrship in the bottles in its bill] and 
invoic:)s, b.y th~ embossed i'lOrd8 on the bottles 
themselves and by its f .... equcnt nctices to t he 
public at 1 'lrge . P...nd on the evidence before PL: 
it ls not open to th~ defendant, or to 
Vishnu ;)00 tho bottlo collector to "J.Y tho.t 
\ihcn they purchased -~l.1~sc bottles they W;.)I'oJ 

un~tii'lre of thB pl3.intif:~' s dccl:trad cl:lim of 
Olfncrship i:1 then . 11 

(2) If .Hr . Koya ' s submission is corr~ct ~nd the 

res!;londent's 3.ctlon in dcl.Lvuring bottlud b-.:er 

toe0thcl' Hi th the invoicu containir4j the 

printed notice :1.5 to oU11Crship of the bot tL.:a 

is '1 count er offlJr then tho orit~in~l offor is 
thereby rojoctcd . ~fuen the bt.lor if; dolivr;rcd t 

:md 'l.c copt '.::d by the purcha.sor the contr-~ct is 

concluded upon the very b~sis contendod for 

by the respondent . Hr. CnGsterm'1n, r :Jspond1nt ' 
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man:lgcr, cxplniu>Jd thlJ systCLJ used by the} 

Comp3.ny and s'1.id: 

\I Top risht r.'1.nd cov,::r shows rlBottL~s 
not sold" :lnd notu, those rvcord:; hav,J b~,:n on 
all invoices s~ncc 1971 ~iihm "10 st:--~rtcd brinL'in,; 
in our o'm bot , .. les . 4 copiws of invoic~ 1.ro 
m'),d.a out . ''I'hi t,) copy for stf'J.t ";J::IJ .. mt, yclloiT 
for o~i'icc, blue :t:or d01ivJry abd pink pOu3 
vlith product . 11 

(3) L,1 our opinion thJ-r'Gfo'!'c 311 bot ',led bJcr sold 

by the rclspondcnt to its cU3toDcrs, i3 sold 

on the express tcrm3 .'3at forth in the invoici.: 

n'1.mely tlw. t th0 bott108 rOJ'1.1 .... in -~hc :tl:t~ opo~_ .. tJ of 

the r .3spond mt and ~-1~1.:l.t i8 sold is the content., 

of the bottle only . 

(4) That in .:lddition the '"'ottIe') h'lve embos:;ed, 

Moulded or stanpcd upon then, to b..; seen h,' 

every person into "!hose h'1.nds th~ bottles m'lY 

come, thG tr"'.de rrnrk, the Hords "Fi ji beer", 

'1.nd the words "This bottle al'tl8.Ys relinins the 

property of C~rlton Bre;lery (Fiji) LiGitod . " 

(5) The respondent h3.u supplocented t:e -,rlrnings 

~l.nd noticos on its .Jottles Clnd invoices by 

adver tising in nCl'f3papcrs circulat~ng in Fi.ii 

'J.t least four times ::t. ye'lr in English, Fiji::m 

and Hindustani l anguages '1. vl::trning notice 

couched in t iJrfl".S '3irtil?r to the one 2ppo'\r lug 

on the invoice . 

(6) Tho fao t th"lt -,he respondent included in the 

price of a dozun bottles of boer the sun of 

:]1 . 10 for empt: ~' bottles ii'\8 in our vim" pruJent 

business practic.:: "1.8 thiJ rospondent ;1a.d to In."lkc 

some 1.1lo\,T~nce 1. or the Doncys it 't7ould P'l.Y for 

the r eturn of n'::lpty bottles and does :lot in r'lny 

way detr'lct f~~m the express tern s of SQlo "le 

set out on the i ~livery invoice . 



8 . 

In our opi nion the r efore the to/hole of the 

contract r elatine to the sal e of bottled beer \'Ias consist 
with the r espondent retaining ownership of the bottles 

,rui no evidence was adduccd by the appell~nt to the 
contrary. 

Accordingly this ground of appe:!l fa.ils . 

Mr . Koy" ackno<Tledeed th"t if Ground 1 failed 
he could not sustain Ground 2 and accordine1y He P:lS'8 

now to consider Ground 3 which reads: 

"3 . THB l earned Trial Judge erred in l aw 
in not holding that having rC0D.rd to all the 
circumstances of the c~se ~nd by reaso~ of 
Section 24 of the said Act th'lt thc Respondent 
was precluded from d0nyine that its i mI!ledi,'ltc 
customers had authority to solI tho bottles 
in question to their Qlm Cllstomers and that 
the householders or consumers h'lving 
purchased then in open market without notice 
of any defect in the titl e h-3ld 'by th-1ir 
immediate sell ers, hau acquir0d good title to 
sel l the S'1.me to others . " 

f1r . Koya submittod tho.t the cvidenc0 shm<{ad th:J.t 

tho immediate purch~sers of bottl ed be or from the 
r espondent sold beer to their m·m customers C".nd that 

"Ifhile thG immediato purchasers may not have hOO a good 

ti tIe to mmership of the bottles the r espondent was 
precluded from denying that the seller h:l.d CLut:l0ri ty 

to 3ell and thereby transfer title to the bottles to the 
sub-purchas Llrs . 

Counsel ~or appell~nt relied on section 24 

of' the Sale of Goods Ordin~nce (Cap . 206) \·Thich reads: 

!I Subject to the provisions of this 
Ordinanc-3, where eoods arc sold by ~ person 
who is not the 0W11Jr thereof and who does 
not sell thcr::t under the ::tuthority or with 
the consent of the onwcr, the buyer 
acquires no better title to the goods 
thc'1.n the scller had wlless the O";lllcr of 
the Goods is by his conduct prccluded from 
denyiIl{; thu sell,Jr ' s ').uthority to soll • • • • • 1I 



Mr. 3weetman submitted that there was no 
evidence that the respondent had given authority to 
its immediate purchasers to sell the bottles to third 
parsons - in f~ct it would be completoly inconsistent 
with the terms of the sale of bottled beer concluued 
between the rospondent and its purchasers, which 
terms the purchasers were aware of . 

Further that ground of appeal was in effect 

a pl ea of estoppel . 

Section 24 of the 331e of Goods Ordinance 
states the genor a l rule that no ono can transfer a 
better title than he himself possescs . However , there is 
an exception created by the statute where the ownor of 
the goods by his conduct is precluded from denying the 
seller' s authority to sell . Briefly, it must be 
shown either that there w~s a respresentation by the 
owner that the sellor uaS ntitled to sell the goods or 
that the Oyffier by his words , silence or acquiescence 

leads another to believe that be was not the owner ~nd 
has no inter est in the goods whereupon the buyors gell 
them to an innocent purchaser and the t rue owner c~nnot 
after wards cl~j c that the goods are his . Rog~rd ~ust 

be had to the conduct of the owner and it is the effect 
of this conduct that will bear heavily on the decision 
whether the owner is precluded from assisting tlL"t the 
goods are his . It was claimed that where the bottled 
beer was sol d by hotelkeeper s and uorchC'.Ilts (who :i'l.d 

bought direct f r om the r cspodent) that the bottles were 
dealt tii th, disposed off and sold by persons into whose 

hands the bottles came and that they dealt with such 
bottles as if they were their mm property "nd that the 
respondent has merely stood by and acqui3sccd in this 
:;>r actice . 

First, there was no evidence called by the 
appel lant is support of the submission made by cOQ~sel 



10. 

for appellant that the respendent had authorised the 

immediate purchasers from it to Boll bottle s to their 

own particular customers. Secondly it cannot be said 
that the respondant merely stood by and took no steps 
to ensure o~mership of the bottles remained in the 
respondent . I t i s cle~r that the respondant never 
divested itself o~ the ownership of the bottle; the 
notice printed on the invoice , the notice and words on 

the actual bottles and the roe;ul'J.r newspa.per I'larnine;s 
to the public confirm and establish that the rcspondant 

took all possible means to make the puhlic o.'''are of the 

fact th.t the bottluo .r ogil.incd tho prol;·crty of the 

r C3ponrlent :md n0t ~ sinGle wi t l'l. ')3S waG cr>:lled by the 

appellant to give evidence to the contrary. 

We adopt \'1i th respe-ct the words o f Is3.cC J . 

in.Curtis v Perth and Freemantla Bottles Exchange 
Co . Ltd . (1914) 18 C. L. R. 17 at p . 28: 

/not 

It Beyond quest i on the Bottle Company contcl!l­
plated as part of the use to which these 
bottles should be put, that they , cont~ining 
beer , should bo handed on to retail dealors 
for the purpose of being handed to customers 
in the ordinary course of business, that 
part of that business should be the sal e of 
the contents J and the. t scrao rieht short of 
ounership and tcr min...'1.ting only with consump­
tion of the contents should pass to the 
purchaser in respect of the bottlo . If no 
notice to the contrary VTore conveyed to n 
purchaser in the ordi~~ry course of trade, 
I should say that notwithstanding the act~~ 
secret limitations of authority the property 
in the bottle a l so would be presumed to 
pass to him. The ostensible authority would 
be taken to be the real ~uthority . So it 
comes to this: \'Ias there a sufficient 
intimation to the purc~ser that , not~ith­
standing the ord i nary presumption of trade 
over the counter, the bottle itself w~s not 
to be sold , because it w~s not thG property 
of the retailer to sell . I have had some 
doubt on account of the comparative indistinc 
tnoss and want of conspicuousness of the 
notice at the f oot of the bottle , and tho 
absence of a stutement that the notice is 
limited to the bottle . But , remembering that 
the onus of the ilsue lies on the appell~nt , 
on the whole I think he has/dischar ged .it , Tt 
notice is thero; the trade mark , 
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pro~incnt'onouch , i3 ~lso thcr0; 
the public :t1vcrtisomcnts notifying the 
actua.l positions were numerous; the oattcr 
was likely to be known in Perth, and 
pa.rti~ularly in the limited area assigned for 
the brandod bot~lcs; anJ no case of deception 
was proved, nlthough witnos~~s Ijkol y to 
know of deception if it had occurred wero 
c'lllcd . 

I agree, thereforQ, in the rosul t th::>.t, 
upon the evidence in this caso, no oatopfal 
has been established in favour of the 
ret:dl customers; and, that bcin:; so, the 
actual title of the Comp~ny oust be given 
effect to, and the '1ppoal dismissed . t1 

Wc ~grce with the learned tr i al judge hore 
when he said: 

11 The present caso is stronger th:ll1 in the 
Curt i e case because hcr0 the wording 
mould ad onto the bottlc3 is in much 
clearer terms . " 

Mr . Koy,'1. subrd ttcd that thore was a market 
overt in Fiji ~nd that purchasers of bottlos sold in 

"market overt" accordingly to the us"gc of the market 
obtained n good title to the bottlus provided they 
purchased them in good faith nnd "Ii thout notico of 
any defect or want of title on tho part at tho sollur . 
It is notcd that section 22 Sale of Goods Act 1893 (U.K.) 
provides for s';l.lcs in mar ket overt 'i'lhich means "an 
open, public and legally constituted market " . There 

"Tas no evidence th~t such a m'lrkct exists in Fij i nor 
is thero any provisi on in the Fi ji OI'(lill'lnCO for 2. 

tl nnrket overt " . 

Accordingly in our vierl the submissions l!l3.de 

by ~rr . Koyu on this matter h~ve no application in 
Fi ji . This ground of appeal fails . 

'flo turn now to ground 4 i'Thich r ends '1$ f ollo ... ,s: 

11 4 . THE learned Trial Judge orred in la ... , 
in not holding ,hat having reg~r1 to all 
circumstances of the case "Ihen the .':l:.ppclla.nt 
purch~sod empty bottles, the Respondont 
had not avoided the title of tho ~ppcllnnt·s 
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immediate scllur and therefore under section 
25 of the said Act the appellant ac~uircd 
a good title to the sClme . " 

dd' 

Mr . Koyn submitted that '\--{hero rergons purchas0d 

bottled beer from 3 hotelkeoper or a merchant and 
believed in good faith that they were buying the bottles 

as well as its contents 'U1d they had no notice of 'J.ny 
dJfcct in their vendors title th~t section 25 assist0d 
such persons to acquire ~ gooa title to the bottle . 

states: 
j ection 25 of the sale of Goods Ordinanco 

" ~1hen the seller of goods has a voidable 
titlc thereto but his title has not been 
avoided at t he time of the sale , the buyer 
acquires n good title to the goods provi ded 
he buys them in good faith=d without notice 
of the seller ' s defect of t itle . 11 

However, it is imp~icit in section 25 that the 
original transaction between the true owner and the 

seller must confer upon the seller a voiJ~ble title to 
the goods; accordingly if the truns~ction is not a 
sale but merely a bailmant of the bottles , us is the case 
hore then tho seller will not have a void:1.ble title to 
the bottles, but merely possession of the bottles ~nd in 
our view cannot pass a good title under section 25 (supra:) . 

The evidence in the 3upreme Court cle~rly 
1stablished that thero was no intention on the part of 
the r espondent that the property in the bottles ,/Oald p.ClSS 
to ~y purchqser of beer and accordingly in our view 

there is no scope for the application of section 25; 
neither the bottle collectors nor any intermedi~te 
holders of the respondent ' s bottles could obt~in any 
proprietary right thereto . On the contrary the 
bottles have embossed or moulded upon them an 
express notice ncg:\tiving wh~t might but for its 
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presence involve an inference of title in the 

purchaser of the bottlad beer or other person into 

"rhose possession the bottle may fall . N. Z . Brmrerics 

Ltd . v . Grogan LT931! G. L.R. 412 w~s a C~3C where the 
defend.::mt '1.n a.erated uq,tcr manufacture r sold his 

products in the pl~intiff I S bottles which '\'Toro cle::l.rly 

marked a s being the plaintiff ' s property Kennedy J . 
at p . 416 said: 

It A notice so unusu,'1.1 and so oxplici t as 
I This notice is the property of Nel'1 Zea.land 
Breweries Limit ed ' and so a.t v-u-i:-.nc3 l'1ith al 
unrcstrictod power of disposition by the 
person reaoi ving it ,.,1 th knowled~c, 00..118 
for some explicit noention by a person who 
cl~ims that the notice does no t affect him ~ 
that his transaction is other than the 
notice declares it to be . So long ~s that 
notice is not oblitoratcd, it constantly 
proclaims , to those awnre of its existonce , 
that to llThich it is affixed is the property 
of the pla intiff . n 

The evidence clearly showed thn t the 2.ppellc1.l 
was auare of the r espondent ' s claim of ownership to it: 
bottles . 

In our view the respondent r etained througho' 
ownership of its bottles and there was no evidence c31: 

to the contra ry l.<1hich showed that title of the bottles 

whether voidable or not was vested in anyone else ~nd 

"dopt with respect the statement by the learned ·Judge 
"Then he said: 

" Surely there is nothing in the conduct 
of the plaintiff in selling its prod uct , or 
in the '-lay beer finds its way to the ultiInc'l.tI 
consumer , or in the plaintiff's use of 
authori sed collectors to recover bottl: s 
rather than demand immediate return from 
customers or consumers , to indicate nny 
intention on the part of the plnintiff to 
relinquish ownership of the bottles ~s 
argued by counsel for the defendant . The 
very fact of the embossed markings on the 
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bottles as a r gued by counsel for the 
defendant . The very fact of the embossod 
ffitI.rkings on the bottles and the frDqucnt 
advertisements in t h e paper- indeed this 
act ion - show quite cle'lrly that this is noi 
case •••• •• I cannot soe that any of thi s 
should be takon to i mply, as the defcn1~nt 
would have ce imply , that the pl~intiff h~d 
a ny vray abandoned its rights in the bottles I 
or that it should be ostopped from now 
r easserting its claim to the bottles . " 

Accordingly for the re~sons g i ven wc reject 

this gr ound of ~ppeal . 

Ground 5 reads: 

"5 . THAT the learned Trial Judge erred 
in law in not holding that the Respondent ' s 
buyers had full right to confer good title 
to their sub-purchasers as if they lwrd 
a merchantile agent in possession of the 
bottles with the consent of the t r ue owner 
by r eason of section 27(2) of the said 
Act because: 

( a ) t he buyers obtained possession of 
the bottles with the consent of the 
seller in possession ; 

(b) the r e were deliverios by such 
buyer s to their a ub-purchasers who 
rec eived them in good f3ith without 
notice of any l ien or othe r right 
of tho original sell er . It 

Mr . Koya submitted th:l.t ,.,hero the holder 0: 

liquor licence purchases bottled beer from the 
r espondent ~d then soIls it on to sub- purch2sers , ~c' 

as a merchant ile agent , lien or other right of the 

original sell er acquire a good title to the bo ttles . 

gection 27 (2) of the Sale of Goods 

Ordinance r eads: 
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11 ifuero a person having bought or 
:lgroed to buy goods obtains \-11th the consent of 
the seller possession of the gooJs or the 
documents of title to the goods , the deliv0ry 
or transfor by that person or by ~ Qerchantile 
agent acting for him of the goods or documents 
of title under nny sale, pledge or other dis­
position thereof to any pcrsQn receiving the 
sane in good f~ith ~nd without notice of any 
lien or other right of the original seller 
in r ospect of goods ahnll h~ve the s~mo c ~·fuct 
ss if the person ffi3king the delivery or 
transfer were a merchantile agent in 
P0 3soss ion of the goods or documents of 
ti tIe 'rli th the consent of the owner.. n 

A study of section 27 (2 ) above Sh01"S 

(1) that the buyer - the holder of the 
liquor licence - must h~vc bought or 
agreed to buy the bottles . 
The evidence is clear thnt the 
respondent did not sell the bottles 
to its immediate purchasers - in 
fnct the evidence from all appell~nt l s 

own witnesses i s to the contr~ry . 

The respondent h~d no intention of 
selling its bottles to its immediate 
purchasers 3t the highest it 

was a bailment of the bottles and 
the r espondent retained ownership 
of the bottles throughout . 

There '''as no evidGnce that sub­
purchasers of the bottles received them without 
notice of the respondent ' s cl3.im to ollnership 
nor ~s there any evidence that the 
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respondent knew' that its own customers were 

selling the bottles as well as the contents to 
sub- purchasers . Accordingly in our view no 
such inference could be drawn ; in point of fact 
the evidence called by appell~nt supported th~ 

respondents I s claim to Qt·morship of the bottles . 

In N. Z. Breweries Ltd . v . McKendrick 
Bros . Ltd . (1937) N. Z. L . R . 11 2 /.Iyers C. J . said: 

" In any event, how ' cnn it be s9.id 
that the plaintiff , which expressly 
reserves to itself the property 
in the bottles in every 6310 it 
rnalces of bottled beer , and which 
remains the true owner of the 
bottles , ~~S , at all events in 
the absence of any evidence that the 
plaintiff know of any of its direct 
purchasers soIling or purporting 
to sell the bottles , misled or 
deceived the ret~il customers who 
buy the b oer from such direct 
purchasers . " 

This ground of appeal fails . 

Ground 6 raises issues as to how 
long 0~ch bottle had been in circul~tion; 
whether the bottles were identifiable as the 

respondent ' s pr operty and several other m~ttcrs 
a l.l of which we consider irrel ev"!'.nt to 
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this present appeal and accordingly this ground of appeal 
is rejected . 

Vie turn now to consider the respondent ' s notice and 
the r elief sought thereunder . The appellant doubtless 

finds it much cheaper to use the respodnet's bottles 
than to buy bottles of its own . It was proved that it 

made a practice of filling the branded bottles of the 
respondent wi thout paying any regard to the notice ::m the 

bottles or the notices published in the press although 
he stated he was fully amJ,re o f both . 

Appellant stated he would continue to use 
respondent ' s bottles unless prevented by a Court 

Order and his attitude is summed up by the learned 

trial judge when he snid: -

" 1 think the answer is that he always knew 
exactly what he was dOing, the extent to 
which he was using the plaintiff's bottles , 
and he took the view , rightly or wrongly, that 
the plaintiff had no further right to the 
bottles; so far as he was concerned the 
bottles were now hiS, he wosn ' t bothered how 
many of the IIFiji Beer" bottles he had 
in his store, he would continue to use them 
until or unless stopped by a court order . " 

In Beswicke v . Alncr (1926) V.L.R. 72 the Full 

Court of Victoria held that "where the plaintiff has 

established the invasion of a common law right and 
there is a ground for believing that without an 

injunction there is likely to be a repetition of the 
wrong, he is, in the absence of special circumstances 
entit l ed to an injunction aganist such repetition. If 

The learned trial judge was not prepared to grant 

an injunction to restrain the appellant from 
acquiring and using similar bottles in the future . 

However, the appellant c l aims the right to use the 
respondent ' s bottles without troubling whether they are 
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the property of the respondent or not . 

intention of the appellant to continue 

The expressed 

using nnd 

fillinf. the bottles of the respondent is to deprive 
the respondent of the use of its property . Model 

Dairy Pty . Ltd . v. 'tlhite 1935 41 f .• L.K. 432 was a 

case where the plaintiff sued for conversion upon 
the ground that the defendant wi thout authori ty us,')d 

milk bottles belonging to the plaintlff and \<6 adopt 

with respect the statement made by Gavan Duffy J . at 4~ 

11 Branded bottles as they are used in the milk 
trade are a continuous invitation to dishonest 
use . The numbe r of separate casrs of 
conversion in a year might be very Inrge , and 
the evidence suggests that if the defendant is 
unrestrained they will be considerable . The 
difficulties of detection are great. It is 
very unlikely that evidenCe can be collected in 
a large enough number of instances to mak e pro­
ceedings for damages anything but a useless 
r emedy, and misuse of a dairyman l s bottles on 3n 
extensive scnle may interfere seriously with 
his buying arrangemer.ts . To force the pla intiff 
to depend on actions for damages in individual 
cases would be to deprive him of a 1.1 real 
protection. It 

J\ccordingly in our view having regard to the 

expressed intention of the appellant to continue to 
violate in the future the respondent ' s common law 

rights of ownership of its bottlcs and the lnadequacy 

of an action for damages we hereby order thet the 
judgment of the Supreme Court be varied and the 
following order be included along with the orders 
already made by the Supreme Court on 21st December , 

1979 : 

If That in respect of bottles now in the appellant 
possession or under its control, or that may 
hereafter come into its possession or under its 
control having embossed stamped moulded blown 
branded or otherwise marked there on the 
respondent ' s Trade Nark No . 7023 and also the 
words "Fiji Beer". "This Bottle always remains 
the property of Carlton Brewery (Fiji ) Limited" 
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the appollant "hether by itself or by its 
diroctors , officers , ser vants or agent s 
or otherwise howsoever be restrained from 
detaining the same aft er demand by the 
respondent of its agent and from refusing 
aft er such demand to r eturn a mYd eliver up 
the same to the respondent or it s agent 
or agents provided a lways that the 
respondent on delivery and return of the 
same as her e inbefor c ment i oned shall p~y 
to the appellant such sum as may fro~ time 
to time be payabl e he r eafter to other 
persons delivering bottles to the 
respondent 's brewery premi ses at Suva or 
Lautoka for their care and service in 
keeping and pr omptly delivering such 
bottles ." 

The appeal by the ~ppellant is dismissed 
with costs to the r e spondent thcreon; t he respondent 's 
notice is allowed to the extent already indicated 
together with costs to be agreed and failing 
agreement taxed by the Chief Rogistrar . 

(Sgd . ) 

(Sgd . ) 

(st;d . ) 

SUVA, 
30th June , 1980 . 
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