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This is an appeal against a judgment of the

Fad

Subrcme Court sitting on appeal from the

Magistrates' Court, and accordingly is confin-d
to questions of law under scetion 22(1) of the

Court of Appeal Ordinance.

Appellant was conviected in the M gigtratoes!
Court under scction 3 of the Trespass of Animals
Ordinance, Cap.143, of failins to confine animals
by a fence, and was fined $20, in default one
month's imprisonment, He appealed against his
conviction to the 3Jupreme Court, and in a writton
Judgment dated the 7th December, 1979 the appeal
was dismissed. Against that judgment he has
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appealed te this Court.

The csacential Facts arc not in dispute.
The herd of fiftcon cattle concoernzd in the charge
arc the property of a company in the United States
of imeorica, but are buing cared for by the appellant
on 2 scction of land adjoining his own farm. The
learned Judge found that the arrangement with the
imerican company was that

"the appellant looks after the cattlc,
coeps the fonces in good ropair, employs
a scrvant to attend to the animals and,
whon they are ready scell them on behalf
of the company. He accounts to the
company for the procceads of salc and
claims expenditurse incurred in looking
after the ecattlaz."

Cn the 6th January, 1979 the fiftocn ecattle worc
found to have strayed from their own fisld into
the begn plantation of a Fijian farmzr, and were
causing damage to the crop of beans. It was

kept confined "within corral, fold, pen, stable
or building" as required under scction 3(1) of the

Trespnss of /nimals Ordinanceo.

Und>r that Ordinance the person rospongible
for failing to keep the animals properly confincd
is the "owner". The only point rcquiring deter—
mination in tho prescnt appeal is whether the
appellant, in the circumstances of the casc out-
linzd above, could corrsctly bo described as the
owncr of the cattle concerned.

u

The lecarncd Magistrate held that as the

(

appellant was the agent of the Amoarican company
herc in Piji and was authoriscd to look after the
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cattle and sell them in duc course, he could properly
hc held to be the owner within the meaning of the
Ordinancc. The learned 3upreme Court Judge quoted
the rolevant legislation in “ngland and some cases
decided on that logislation. Hofthen procecded to say:
"It would, in my vicw, be defzating the
whole purposc of that Ordinance if a person
who has complcte de facto control of
cattle and who cexoreiscs all the rights
of owmership, includinz that of salce, over
them can c¢scape the conscquences of his
negligencc by asscrting that he is not the
absolute lesal owner of them. The failure
to define "owner™ cannot be treated as
rostricting the meaning of that vxpression
to that extend.’

The Bnglish dccisions arce however not strictly
in point. The .inimals ict 1971 in 2Zngland cnacts that
"livestock bolongs to the person in whose posscssion
it is." Thc Common Law prior to 1971, as statud in
1 Halsbury's 3rd Bd.para.1270, was that for the
purposc of actions for trespasa an owncer includes
2 boerson having possession or contrel: Xnott v. London
County Council 1934 1 X.B. 126 at 141, per Lord Jright.
That, however, was a civil action brought by pcerson
bitten by a dog which was not the property of +he
defendant Council or its servants. It is more r.levant
in the pres:nt context to cxamine Piji Ordinancos,
particularly thosc¢ of a penal character. In the Dogs
Ordinance, Cap.145, which was in force when the
Trespass of ‘nimals Ordinance was passes, there is
ail express provision that "owner of a dog" means
the keeper of the dog, nnd includos the occupicr of
any building wherce any dog is ordinarily kept, nd
any person who may harbour o dosz., If it had beesn
intended that the term "owner" with regard to cattle
should be interpreted in the samc scnse, then it is
hard to understand why the Trespass of inimals

Ordinance should contain no such dcfinition. That
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being so, i1t would appear that the word "ownor" should

L0

thig Ordinance be limited to the strict dofinition

B

o -

T the torm,

In the Oxford "nzlish Dictionary "own:r" is
defincd as 'one who owns or holds somzthinrg; one who
has the rightful claim or title o a thing." It is
a little difficult to uwnderstand exactly what is meant
by thce word "holds" in that definitjon,  »nd whether
it applies to personal as well as real property. If
the sccond half of that dofinition is applicd heoerc,
it would rule out the appellant as the ownor of tho
cattle concerncd, 2s he cewtainly d4id not have a
rightful claim or title to the cattle. In many
English statutes "owner" is dofined as it is to be
interpreted for the purposc of the particular
statute, and thesc dcfinitions vary considoerably.
ghere it is not dofinzd in the relovant Act the
British courts have given a number of definitions,
having regard no doubt te the general provisions
of the et in question. In Cory and Son v. Dorman
Long & Comapny 155 LT 53, for sxamnple, it was held
that "owner" in the Merchant Shippins et 1894 does
not includc o porson who has complete control and
possession of a ship with no Propcrty cither at law
or in equity therein.

Ccuwiscl for the appellant cited = number of
dustralian decisions, but ws do not find them strietly
relovant as they concern offences under statut-s in
which the term "owner" is defincd. For cxample:
gection 391 of the Criminal Code in Nueensland
provides that with regard to the offence of theft,
pthe torm "owner" includcs the owner or any porson

having possession or conirol of the thing in guestion;

the same wording appears in scetion 291(2)(c) of theo
Fiji Ponal Codoe, Cap.11. This dafinition would appear
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to indicate that in the ordinary scnse of the word
"owner'" would not include 2 mere posscssor,

Most of thce authoritics cited concerncd
ownership of land and othor forms of real property.
These, however, arc irrelcevant to the question of
owncrship of pzrsonal property. As is said in
29 Halsbury 3rd dd., pagec 372:

"The owncrship of goods diffors from tho

owncrship of land in that thce common law

did not treat land 2s the subjzet of absolute

owvnership but only of tonura.”

Purther, in parazsraph 737 the principie is set out
in these vords:

"in owner is prima facie cntitl-:d to

posscssion, or to rccover possossion, of his

geods agzainst all the world....He may howcver
voluntarily or inveoluntarily part with

Possession c.z, by the pladginng, lending,

hiring out, bailment, thceft or loss of his

goods, in any of which cases he is laft

with the right of ownorship without

possession, accompanizd or unaccompaniecd,

a8 the cas: may be, with the right to

pogsass."

This statement of the law is, in our view, strictly
pertinent to the facts of tho present casc. The
ovnership of th. cattle was definitely vested in the
american company. The appellant could perhaps be
pProperly rogardod as a bailco. Undoubtedly the
american company could = in the absonce of spacial
terms in the arrangement boetween the particg, which
have not been proved - have given instructions to tho
appellant to hand over the cattle to some othor
person or ¢ven to ship them to thoe company in _merica.
As 1t had power to d.al with the eattle in any of
these ways it is elzar that the rights of ownership

remained vested in the company.

Much stress in the argument before us was laid

on the contention that tho responsibility for kecpina
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the cattle in order, and ansuring that they did not
trespass outside the boundarics of thoir own Fic :1d
lay on the porson in charze of thewm, with the duty
of lookin<® after them., This is o thorovshly
reagonable arguncnt. It is Perfgctly clear that the
compmmy in the United 3tates could no nothing to
tgep the cattle within the limitos of thoir own grazing
cround. Thoe only person who had tho power to do
this, in the present case, was the apnellant or somo
secrvant or agent appointed by the appellant. But
thot docs not of itsclf determine the liability

of the apnellant to conviction under +tho Ordinancc.

The Trespas f ‘nimals Ordinance is a penal
statute. It must be strictly interpreted in
accordance with its own terms. The Ordinanco cxpressly
lays thc burd.n on the ownor. If it Liad bcen intended
to include in the term "owner" the person having
charge of the cattle for the timc being, then it
would have been casy to insort s dofinition in much
the same way s was done in soction 2 of th: Dogs
Ordinance. It is quite true that unless the word
"owner" in the Trespass of animals Ordinance is
widened to ineclude the porson in control of thec
cattle thon many offonces under that Ordinance must
nccessarily go unpunished. Jo agrec that in inter-
preting 2n Act of Parliameont dus rérard should be had
0 the gonceral purpose of tho lect concerned, But
the Court must be carcful not to give such a deeision
a8 would overstop mers intorprotation and in cffeoct
amount to judicial legislation,

In the proscent ecasce the appellant was
undoubtodly in default in his Tailure to keep the
cattle undsr proper control. But he cannot be
convictod of an offunce unier the Ordinance unlcss

the definition of tho offegncc in the Ordinance is



wide cnouzh to include th: circumstances of the preoscnt
COSC, .8 has bozn pointod out, thoro would have beaen
no difficulty in the first instance in doing what was
don: in the Dogs Crdinance. But that wag not donos

and 29 we s2e it the appellant canncet corrcctly bo
duscribed as an owner in terms of scetion 3 of the

Ordinnnco.

h as wo have s2id the

For thoeso reasons, thoug

conduct of the appcllant was definitely blamoworthy,

we must hold that his actions do no% bring him wit
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the strict scope of the penal scetion in the Trcspass
of ‘nimals Ordinance. iccordingly thu appcal must

bo allowcd and the convietion quashed. If the fine
has already been paid then tho amount should be

refunded to the appellant.

(sgd.) 0C.0. Marsack
G’ ] C’ 3 ;I.":-‘ .il LL
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(sgd.) G.D. 3poight
JUDGS OF APPIT




