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Respunden t 

J.UDGMENT 

This is an appeal against a decision of the 
Supreme Court in exercise of j_ ts appellate jurisclictiun 
cli smissing an appeal by the al:Jpollant company ago.inst 
cunviction on the 1l1th September, 1965, of an uffence 
of prohibiting freecLm1 uf association uf n female employee 
as a cond.i tion of her ern_pluymr:mt cuntr,,ry tu subsectiuns 
(1) and (3) uf section 6~ of tile 'rrade Uniuns Ordin["cnce 
(Nu. 4 of 1964). 

The facts weru briefly as follows: The nppol-
lant company was at all material times cnrr~'ing un a 
business uf manufacturing matches. It employed up to 
aboJ+; sixty workers buth male and femnle. During 196L~ 
and 1965 some of th- workers appear tu have become dis
sc1.tisfied with their concU tiuns and S'J\Jght, in 196L1-, 
to form a branch of the Fnctury Worlccrs' Uniun in the 
appellant cornprmy I s factury, For one reasun ur nnvth"r 
the three would--be officers uf the bnmch were dism_i_ss-
ell and the branch wo.s never estnblishecl. Enrly in 
1965, instead of repeating the effort to furm n. hr:::tnch 
union within the factur,jr, o. number of the wurkers join
ed or took steps to joj.n tha Fnctory Workers' Unio~ 
itself. To this end application forms fur membership 
were circulated among the workers in the fnctury. 
Shortly after this muvement began in the f'nctury a 
serie3 of dismissals of wurkers tuok 1-Jlace for une 
purported reason ur another. Between the 22nd 
February, 1965, anu the 12th March, 1965, e1ght wurkers 
were dismissecL Flrmlly on the 24th l,l1:1rch, 1965, the 
workers came uut un general strike. 

Arising uut Jf' the 0buve ci_rcurnstn.nces the uppel
lant company was subsequently vrosecutecl befurc n Ma,:1,i.s
trate of the F1rst CJ.0ss in respect r1f the three nlleged 
offences contrary tu B8ctiun 62(1) 0nd (3) •Jf th0 Trade 
Unions Orc.1inc111ce, 196L~. The cumpony wns ,icq_nj ttecl un 
the first two charges b11t ,..,nB cunvJcted c1f ttie thircl 
wldch concerned the dismissn.l uf ::i fernnlr1 wurker by Lh(; 
name uf TimaJeti Hnd.w11q_rt un th•"- 3rd Lforch 7 1965. 
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During the cuurso uf the tri81 bufure the 
MRgistrate, at the end uf tho cnse fur thu defence, 
Mr. Ramrakha, cuuI1sel for the cumpany, ~,pplied tu the 
Magistrate for an adjuurnmont in urder to pro~1cc as 
his last witness for the defence a Hr. Deoki, who wns 
the chairman uf the Bunru. ')f Direct<-'rs (Jr the cumµany. 
Mr. Palmer, for the Cruwn, l'(:G.i.otc(.1 the n11plic:.,tivn. 
The Magistrate re ;jec ted the r1.pplic::, t iun and. called up,m 
counsel fur their submissiuns :::ind finally cunvicted 
the company on the third charge. 

The company :::ippealcd tu the Su1Jreme Cuurt again-
st the cvnviction on a number uf grounds. The appenl 
was clismissed. The company has nuvv nppun~.url to this 
Court on two unly uf the previuus gruunLls uf appe;1J., 
ramely: 

11 1. having regard tu all the circumstnnces 
of' the cnse, the leurnecl trinl Mngis
trate erred in law in not grnnting an 
adjuurnment tu the Defence tu enable 
it tu call Mr. A.1.N. Deoki as a wit
nE:ss, an,J thus there wns a miscnrriage 
of justice. 

2. the lenrned trir.:t1 Mngis trn te erred in 
luw in allowing the prosecution tu 
lead evidence uf other instnnces of 
alleged victimisution, since the 
appellant Comptiny wos charged with 
only three specific offences, nnd 
thus, there was n miscarringe of 
justice. 11 

We will consider thuse two grvunds uf nppeal in that 
order. 

Mr. RamraKhn has urged in support of his first 
gruJ,d of appenl thAt subsection (2) of section 201 uf 
the Criminal Procecl1._re Code, al.thuugh couched in vcr
missive language, muet be rend in the circumstnnces uf 
this case as mandatory. Section 201 reads as follows: 

11 
( 1) .11.t thu close of tl1e eviclence in 

support of the chnrge, if .it appears 
to the C,Jurt thnt a cnse is rnncle 
out against the accused 1-JCI'Sun 
sufficiently tu require him to m:lltc 
a defence, the cuurt shall again ex
plain the substance of the charge to 
the accused and shall inform him 
that he has n right tu cnlJ. evic1ence 
on uath frum the witness bux, and 
thut, if he dues su, he will be 
liable to cross-examination ur tu 
maK.e a statement n0t un unth from 
the duck, anQ shall nsK him whether 
he hns any witnesses tu examine ur 
other evidence tu adcluce in his de
fE.mce, and the cuurt shall then he nr 
the ncc'lsed nnd his witnesses and 
other evidence (if any). 



"(2) If the accused person states th,1t he 
has witnesses to call but that they 
are nut present in cuurt, nnd the 
cuurt is satisfied that the absence 
uf such witnesses is nut Jue tunny 
fault or neglect 0f the accused per
sun1 and thnt there is n likelihood 
that they could, if present, give 
material evidence un behalf uf the 
accused person, the cuurt mnj ad
journ the trinl nncl issue _process, 
or take other steps, to compel the 
attendance uf such witnesses." 

Mr. Ramrakha urges that in this case the appellant 
r.umpany was not in -my way in defnul t or neglect in 
failing to prudure the presence 0f Mr. Deoki in Court 
on the 19th March, 1965, which was the dnte upon whi~h 
the Cuurt had been inf'urmecl thnt Mr. Dcouki wuuld be 
available tu give his evidence. He further urged tlwt 
the evidence which Mr. Deoki cuuld have given wuulcl 
have been nut unly material but also important tu the 
case for the deferi.ce. In these circumstances, he says, 
subsection (2) of section 201 of the Ordinance must be 
read as mandatory, and the magistrate hod no discre
tion to refuse the application for adjuurnment. 

We are unable to agree entirely with that sub
mission. It is to be nuted that thruugh,.>ut subsectiun 
( 1) _ the manclatory word "shall'' is used but that in c,m
tradistlnction in subsectiun (2) the permissive word 
"may" is used. We think thDt thot sectiun dues no mure 
than require by subsection (1) that the Cuurt shall make 
clea~ to the accused person his right tu call evidence 
and, upon due c,nsideration of the two criteria syeci
fied in subsection (2), may exercise its discretiun tu 
grant such adjournments as may be necessary to enable 
evidence nJt immediately available to be called. How
ever., even on the cunstruction put upon the section by 
cuunsel for the appvllant, 1 t appears tu us that the 
magistrate was justified in exercising his discretion 
in the way in Which he did having rog~rd tu the facts 
relevant to the two criterif1 mentionecl in the sectiun. 
From the facts disclosed by the recJrd it is clear that 
Mr. Deoki returned fr um the Uni teu Kingck1m t, u the 
Colony on the night of the 17th/18th J .. ugust, 1965 1 and 
was in the Colony un the 19th ~wgust when his pr3sence 
was required before the Magistrate in Suva. It is 
also clea~ that Mr. Deuki was well aware uf the trial 
in progress and that his presence was required in Suva 
on that day. For reasuns which have nut been ex.vlnincd 
Mr. l•eoki, instead uf cuminb tu Suva un the evening uf 
the 18th August went to Ba uncl ayparently maue no effort 
to come to Suva on the 19th ~wgust, which, we are toltl, 
he could have ~Jne. Having regard tu the fact thnt 
Mr. Deoki was the chairman of the B0ard of Directors uf 
the company, and therefore its m0st seniur officer, we 
are unable to agree that his absence frum the Cuurt vrns 
not due to fnul t or neglect un the port u f the rlofen
dant company. As regards tho likelihu0d of the evid
ence of Mr. Deoki being of substance to the defendant 
company's case 1 we have nothing before us except what 
may be inferred from the record. It is to be notecl 
that both the le~rn~cl trinl magistrate and the Judge 
on appeal in the Supreme Court also hncl no more to go 
upon. From~ reading of the recortl we are disposed 



tu agree with the le£1.rned ,J1.1rlr_;c un nv1,e::l thnt it clr1cs 
not appear that Mr. Deoki waa in any wny intimately 
acquainted with the day-to-·rl::1y rnarn:igcmen t of the com-
pany. There is nothing befure us to show th8.t Mr. 
Deoki could have given uny material evjdence relnting 
to the reasons for the dismissnl of indi vicl.u::tl workers 
which was directly tho cuncer'n of Mr. Emery, in his 
cayaci ty DA Mo.no.ging Diroctur of the compuny whose 
evidence was heard. 1'he eviclence of Mr. /1.kbar, a 
director of the comyuny ancl its Sales Manager wus also 
heard. There is nothing tu show that Mr. Deoki 6oulcl 
ha"e addetl tu the evid.ence in this nwtter of thuse 
two senior executives, both of whom were m0re immed
iately concerned with the details of the me.nag em en t 
of the company than was Mr. Deoki. It would appenr 
from the record lik(ly thot the evi~ence of Mr. Dcoki 
would have been directed to background evidence relat
ing primarily to the existence uf tension between the 
company and the Fnctory Wurkers' Union as such, which 
was inueed already clear from the evidence of the 
other two directors, rather than to the particulnr 
reasons for which this or thnt indiv:i.clual worker w0s 
clismi ssed. 

For these reascns we find that the learned 
trial magistrate was justified in exercising his dis
cretion in the way in which he diu, nnJ this ground of 
appeal fails. ,ie woul(l mld that thuugh cuunsel treat
ed this question as falling within the ambit uf sectiun 
201(~) we are of opinion t~at that subsection is intend
ed to have effect at the close of the case for the 
prosecution. There is a note in the recorcl at that 
stnge: "Section 201 of the C.P, Co1.le corn1,Jli('cl with". 
The application for acljournment wh ·.ch i_s uncler cunsicl
eration was at a later stage and fell, in our view, to 
be clealt with as a mat~er of judicial 0iscretiun apart 
from section 201(2). The criteria mentioned in that 
subsection would, however, be relevnn t cuns1 dero. tivn s, 
in t~e exercise of the ctiscretiun. 

The second gr, ,unll uf o.vpenl cum_bllttins of the 
o.dmission of evidence relt,ting tu Llisnissnls by the 
compnny of workers other than those in respect of 
which churges were laid. 

Mr. Ramrnkhfl cuntencled thot the evidence vbject
ed to was not admissible ns probative of tho offence uf 
which the compnny was convicted anc1 wos hiL'.,hlJ' prejuli-
cial to the company. He cited n number of authori-
ties dealing with the circurnst8nces in which evldence 
of other similar offences ITT8Y be nrJmi tted in vroc,f of 
an of:"'ence chargecl nncl urgecl that in this cr1se there 
was no sufficient sirnilari t,y uf circumstm1ces to jus
tify the ndmissiun of any such evi clenee. 

We think the short nnswer is, as cuntendod by 
Mr. Palmer fur the Crown, thflt tho evideneo relr1ting 
to those other instances of ~ismissuls is directly 
relevant and admissible tu prove the rulRti0nshi~ be
tween the witness Mrs. De::m c1nd the mnnagement uf the 
cumi-,o.ny, the scope uf her nuthori ty ;_1nd the extent 
to which her ccmduct implemented the 1,u.licy uf' the 
com1n1ny. .At the trif:l.l befure the mr1gi.slrnte the 
cornpCTny rna.Lntaincd that Mrs. Denn, ·:!)10 v,ns the wuman 
supervisor mid a minur offir,ial ,,f t. he C'.,)llllYU1Y, 



was acting ou tsi<le the scope uf her n11tJ1uri ty when she 
issued the warning to the wurker Timaleti Muriwaqa 
that if she yaid her uniun fee and becume a member of 
the Factory WurKers' Uniun she wuuld be dismissed. Tu 
shuw the cuntrr_n•y wns clur:r1y n vital vr1rt of the vru
secu tiun' s case, and in uur OlJinion the evidence cum
plained of was llirec tly relevnn t tu this issue. 

'rhere moy well be other grounds UJJon which this 
evidence could be shown tu be admissible but for the 
above reason alone we are satisfied that the evidence 
c,nplained of on this appeal wns both relevnnt and 
admissible. The second ground of appeal therefore 
fails. 

For the abu~e reasons the appeal is dismissed. 

1 3th June , 1 966 . 
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