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JUDGMENT OF MARSACK, V,P.

For the purpose of this judgment it is not neces-
gaiy to repeat the findings of fact which appear in the
Judgment appealed from, and which are fully dealt with in
the comprehensive judgment of Sir Trevor Gould, J.A. which
I have had the advantage of reading. All that needs to
be stated here is that part of those findings upon which
what may be referred to as the contending egquities of
Fong Lee and Ram Kissun are founded. This may be short-
ly summarised as follows:

(8) In the agreement dated 20th February,
1957, whereby Ram Kissun agreed to pur-
chase Mitlal's leasehold interest in
Allotment 7, the following clause occurs:

"7. The vendor undertakes not to
sell allotment No. 8 being part of
lease No., 21087 which in turn is
part of Native Lease No. 3238 to
anyone other than the purchaser and
shall give the purchaser right to
first refusal."

That clause is the source of any equity
in favour of Ram Kissun affectling the
adjoining Allotment 8.

, (p) on the 30th August, 1963, Mitlal agreced
to sell his leascehold interest in Allot-
ment 8, together with the wood and iron
shop building thereon; to Fong Lee for
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the sum of £11:00, An agrcement to this
eltfect was proepared by Mr. Sahu Khan,
Solicitor acting for bobth parties, and
signed on that day, The full purchasc
price of S1400 was lodged by FFong Lec
with the solicitor pending the granting
of the nccessary conscnt, The authority
whose consent was rcequired in order to
validate the transfor was the Natlve Land
Trust Board, and the consent of that Board
to the transfer to Fong Lee was granted on
the Yth September, 1963,

(¢c) No scarch of the title was made by Fong
Lee prior to the completion of the contract
for the sale Lo him of Allotment 8, but the
title in fact was freo from any momorial
which would have given Fong Lec notice of
Ram Kissun's claim. Fong Lec beecame awarc
of this claim only after the conbtract for
salc had becen signed and the purchase pricc
paid in full to the solicitor acting for the
partics. He thcercupon lodged a caveat on
the 3rd Scptemher, 1963, to protect his
interest, on the following day, ULth
Septonber, a cavenl was lodged on bchalf of
Ram Kissun,

In the view T take of the case it is nccessary
to examine these facts for the purposc of ascertaining
firstly if Ram Kissun had a good and valid contract affcect-
ing Allotment 8, and socondly what equity or cquitable
intcrest was acquired by cach of tha contending partics,
Fong Lee and Ram Kissun.

The wording of Clausc 7, which forms the basis of
any rights ncquired by Ran Kissun, differs considerobly
from the wording of the optiong and prec-cmptive rights
considered by the Courts in thc cases quoted in the very
full and careful judgments both of the lenrned trinl Judge
and of 8ir Trcvor Gould. The trial Judge has held thot
the clause granted a right of first refusal to Ram Xissun,
and that this necessarily implicd a provision that before
agreeing to sell Allotment 8 to any third person hec must
first offer it to Ram Kissun at the price which that third
person was prepared to pay nnd Mitlal to accept. 1 agrce
that if 1t 1is neccssary to find somc meaning for the phrase
"first refusal" then this interpretation would be rcason-
able. But with respcct I feel thot this would be to take
the phrase out of its context. Under Clausc 7 Mitlal
covenants unecguivocally thnat he will not scll the pro-
perty to anyone other thon Ram Kissun; and his agrcemc
to give a right of first refusal to Ram Kissun must be
examined in the light of his agreemcnt not to scll to

anyonc clse, The clause, in my opinion, must bce censid-
cred as a whole and not in two scparate and possibly in-
conslstent parts, As he is restrained from sclling to

any person other tham Ram Kissun, then it is to my mind
clear that he cannot cnter into bona €ide negotintions
with anothcr possiblc purchascr for the purposc of ascer-
taining thc pricc at which Mitlal should make his offer

to Ram Kissun, A possible intcrprctation of the clause
therefore would, in my opinion, be this: if Mitlnl desir-
ed to sell the property ot n certain pricce he must first
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Ram Kissun at that price, and Ram Kissun would be at
liberty to accept or refuse. 1t might well be contend-
ed that if Ram Kissun refused, Mitlal would still be
bound by his covenant not to sell to anyone elsc,

Ahother possible interpretation might be, by
analdgy with what was said in Manchestcr Shipping Canal
Company v: Manchester Racecourse Company (1901) 2 ch. 37
at page L46; thot Ram Kissun is thoreby grantcd the oppor-
tunity of refusing a falr and rcasonzble offer; 1if, but
ohly if, Ram Kissunh decaires to scll thc property.

It was strongly urged by counscl for the appcl-
lant that Clausc 7 in any event was unenforceable in
that it does not cither state the price or provide
achinery fer 1ta ascertainment.

In my opinlon Clause 7 was not a contract of
which specific performancc could bc ordered; this is
consigtent with the view expressed by the learncd trial
Judge, where in the course of his judsment he says:

"I think 1t is clear that in any event Ram
Kissun cannot as matters now stand have
gpecific performance.”

Before specific performance of any contract will be
. granted by the Courts 1t is nccessary, as pointed out by
Lobd Hardwicke in Buxton v. Lister 3 Atk. 386, that the
agreemenht must be certain, fair and just in =211 itp parts.
"1If any of thosc ingredicnts were wanting the Court would
hot decrece specific pcrformance.

. It 18, of coursc, not ncceesary that the contract
should 1n the first instance determine the price, It may
_cither appoint a way in which the price is to be detcr-
mincd or it may stipulate for a fair price. As isaid
by Grant; M.R: in Milnes v. Gery 33 E.R. 574 at p.577:

"Upon the principle, that a fixcd price was
anh cggential ingredient in a contract of
salc; the ancient Roman lawyers doubted,
whether an agreemont, that did not settle
the price, was at all binding. dJustinian's
Institutes and the Code state that doubt;
afid resolve it by declaring, that such an
agreement should be valid and complete,
when and if the party, to whom it was refer-
red, should fix the pricc: otherwisc it
should be totally inopecrative: ‘'gquasl
nillo pretio stotuto"; and such clearly
is the Law of England."

In vicw of what I regard as the uncertainties in
the terme of Clausc 7, I am of opinion that it is in-
capable of enforcement on the basis set out in the judgment
from which this appeal is brought. The law, as I under-
stand it, is that in a suit for spccific performance -
and under Clause 3 of the claim which ‘Ram Kissun has filed
in these proccedings he asks for an order for specific
performance of Clausc 7 - the Court 1s not entitled to
Tead into the agreement any clausc which is not there,
which 18 not expressed or which does not logically and in-
evitably follow from the wording of the agreement itself.
As 1s sSaid by Lord Esher in Hamlyn v. Wood (1891)

2 Q.B,D. 488 at Lot

offer it = without negotiantions with a third party - to ;QQ?
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"I have for a long time understoed that cgi()
rule to be that the Court has no right to
imply in a written contract any such stipu-
lation, unless, on considering the terms

of the contract in a rcasonable and business
manncr, an implicntion neccessnrily ariscs
that the parties must have intended that the
suggested stipulation should exist. It is
not enough to say that it would be o rcason-
able thing to makce such an implication. It
must be a necessary implicotion in the

scnse that I have mentioncd.™

The principle is stated in Fry on Spccific Pert..-
mancc 6th Edn, at p.173:

YThe Court, however, will rot imply a term
in a contract unless therc ariscs from the
languagc of the ceontract itself, and the
circumstances under which it is entercd
into, such an infercnce that the parties
must have intended the stipulation in
qucstion, that the Court i1s nccessarily
driven to the conclusion that it must be
implied, "

I am in full agrecment with the learncd trial
Judge and also with Gould, J.A. thoat it would be conven-
ient to read Clausc 7 in the way sct out in thc Judgment
appealed from, and thus give full validity to a contract
which might otherwisc lack the certainty neccssary to
make 1t enforceable. But I am not convinced that this
interpretation must necessarily follow as a matter of law,

Both in the judgment appealed from and 1n the
New Zealand case of Morland v. Hales and Sommcrvillce
(1911) 13 N.z.L.R. 201, which is rcferrcd to at somec
length in the judgment of 3ir Trevor Gould, great recli-
ance is placed on the decision in the Manchester Canal
case (supra), But that casc is in my view distinguish-
ablc¢ on two grounds, In the first place the wording of
the agreemcnt which therc had to be interpreted, diffcred
materially from thot of Clausc 7 which is in issuc in
this case, In thc second placc, therc the contract haad
been given statutory validity; and Farwell, J. made it
clear that; as the Legilslaturc had declanred the agreement
valid, the Court must avoid coming to any conclusion
which would render the agrecment void for uncertainty,
The Manchester Canal case was considered by Warrington,
J. in Ryan v, Thomas (1911) 55 S.J, 364, cited in the
argumcnt in the Court below. In the course of his
judgment he says, after refcrring to the fact that the
Court in the Manchester Canal casc was bound to find
a meaning for the agreement under consideration there:

"Now, in dealing with an ordinnry contract,
the court is not bound to find somec meaning
for the words used. It is not my busincss
to expand thce words of a contract; if a
coentract doecas not contain certain stipula-
ticns; it is not for me to make them. I
must let the actual words stand. The casc
cited has no bearing on the case beflore me,
Here people have purported to come to an
agreement, but, in foct, have not come to
any agrecement a2t nll, becausc thc terms of
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. "the agreement are not exprosscd. The words
'first option' by themselves have no meaning;
there is no mention of price, or time, or any-
thing else. I hold that there was no con-
tract, and therefore the defence fails, and
the plaintiff is entitled to have the lease
set aside."

Thét, in my réspectful opinion, is an accurate statement
of the law applicable to cases such as the present one.

In the result I am of opinion that Clause 7 is
void for uncertainty. With respect I do not feel that
" thé interpretation of that clause adopted by both the
learned trial Judge and Sir Trevor Gould follows logi-
cally and inevitably from the words used in that clause.
I am fully aware of the desirability of giving effect
to a contract where the terms of that contract are clear
from the express wording of the contract or necessary in
ference from the words used, In the present case 1 feel
that it would be possible to place several interpreta-
tions upon the clause considered as a whole. As the
clause 18 drawn it is obscure and lacking in the essen-
tials of a cleat and ascertainable contract, No doubt
the agreement betwecn the parties concerning Allotment 8
could have been ascertained and correctly set out in
the document, But this has not been done. The only
method of making Clause 7 a binding contract between
the partles would, in my opinion, be for the Court it-
sclf to supply the missing terms, by choosing among the
avallable possibilitiecs, But that is not the function
of the Court. It is not a question or what would be
reasonable, It 1s a matter of dcciding by the express
terms of_the contract, or necessary inference therefrom,
exactly what wds agrecd, and what it is that the Court
is asked to enforce. That to my mind cannot be done
here. It 1s for thesc reasons that I would hold
Clause 7 veld and unenforceable on the ground of uncer-
tainty.

, If I am right ir this conclusion then it follows
that there is no foundation for Ram Kissun's claim that

Mitlal be restraincd from selling to Fong Lee, and Fong

Lee is entitled to a decreec of specific performance.

If, however, I am wrong in holding that the con-
tract sought to be established by Clause 7 is void for un-
certainty, thcen it will be necessary to decide exactly
what equities or equitable interests were acqulred by
Ram Kissun and Fong Lee respectively, and which of those
equities or equitable interests 1s to be held to over-
ride the other. :

It is8, I think,; clear that Clause 7 did not create
an interest in land, and in this respect it is to be dis-
tinguished from an option to purchase. As is pointed
out by williams, J. in Morland v. Hales and Sommerville
(supra) at p.208, the holder of an option has a vested
right to take the land from the owner without his con-
sent; while a right of pre-emption does not compel the
vendor to sell if he does not choose to do so.

At its best, the right acquired by Ram Kissun can
only be an equity which, as 8ir Trevor Gould indicates,
may be an equity affccting land but which confers no
interest in the land. In my opinion the effect of

3
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Clause 7 at most is to create an equity in fovour of Ram
Kissun, but onc which operates in personam only and does
not pasg any interest in land,

Turning now to the position of ['ong Lee. Undcer
the agreement of the 30th August, 1963, Fong Lec acguired
an equitablec interest in the land, and, leaving out of
account for thc moment any possible rights of a third party,
the granting of the consent of the Native Land Trust Board
on the 3rd September establishcd the unquestionable right
of Fong Lee to specific performance of his contract as
against Mitlal, As 18 stated in Williams on Vendor anAd
Purchascr hth Edn. p.59:

"As from the datc of the contract for sale (but
subjecct to the condition that the contract be
duly pcrformed) the property shall in equity
belong to the purchascr."

The principle is set out in 14 Hals. 3rd Edn. p.558 para,
40LO:

"Upon the gigning of a contract for salc of land
a change takes place in the equitable, but not
the legal, intcrest in the land. At law the
purchascr has no right to the land, nor the
vendor to the moncy, until the conveyance is
executed., In equity, howcver, if thec con-
tract is one of which specific performance
would be ordecred, the beneficial interest
passcs to the purchaser immediately on the
signing of the contract, and thercupon the
vendor, in regard to his legal owncrship and
possesslon of the land, becomes constructive-
ly a trustee for the purchaser."

It is true that the legnl estate in the land does not
pass by the contract 1ltself; but in equity the property
in the land sold is considcred as being vested in the
purchaser from the date of the contract for sale. Here
the purchaser has carried out all his obligations under
the contract and has paid the full mmount of the purchasec
price inte the hands of the solicitor authoriscd by thc
contract to receive it,. The consent of the Native Land
Trust Board has becn given and as between Fong Lee and
Mitlal, leaving out of consideration for the moment any
rights of the third party Ram Kissun, the purchascr Fong
Lee is entitled to specific performance against the
vendor Mitlal,

It is generally accepted that the rule to the
effecct that upon the exccution of a contract of sale th-
purchaser becomes in equity thc owner of the property
applics only as between the partice to the contract, and
cannot of itsclf necessarily pub 2n end to any rights
which a third person may have acguired affecting the
land which is the subjcct of the contract for sale,

But if the test suggestcd by lsaacs, J. in Lapin v.
Abigail 44 C.L.R. 166 is rnpplied there is no doubt in
my mind that Fong Lce has a better cquity and one that
may be considered more meritorious. I quote from the
Judgment of Isaacs, J. at p.185:
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"Ift Taylor v London and County Banking Co,
(1901) 2 Ch., at p.260 Stirling, L.J., with
the approval of thc other mcmbers of the
Court,; said that priority in point of time
would govern as betwecen purcly cguitable
titles, "unless therce has been some act or
omisgion on the part of the owner of an
equitable titlc prior in point of time,
such ag to causec that titlc to be postpon-
ed to a subsequent equitable interest".

In my opinion thosc enunclations are not
exhouBtive: they state raother a working
rule, which applics in the grent majority
of instances, but do not statc the prin-
ciple. The principlec is thot the Court
geeks, not for the worst, but for the best
equity. And the best equity - for there
may be several claimants - is that which
on the whole 1s thc most meritorious, it
may be because the others are, by reason
of circumstances indicated in thc passages
quoted; lesscned in relative mérit, or
becauss onc is, by rcason of some addition-
al clrcumstance, not attributeble to any
act or omission of the others, rcndered in
the eye of equlty more meritorious than
the rest."

Although the decision of the High Court of Australia was
reversed by the Privy Council, this dictum of Isaacs, J.
was not referred to in their Lordships' judgment.

It has been found as a fact that Fong Lee was an
intiocent purchaser, in that he had no notice; actual or
constructive, of any prior equity in favour of Ram Kissun.
No caveat was lodged by Ram Kissun until after a binding
- contract had been entered into by Mitlal and Fong Lee,
.the wholc of the purchasc money paild by the purchaser,
the consent of the Trust Board obtained and a caveat lodg-
ed by Fong Lee ageinst the registrotion of any other deal-
irig prior to hie own.

, The question then arises whether Fong Lee can be
considered a purchaser for value without notice. If so
it is clear that hc is entitlcd to a decree of speccific
performance. In the New Zenland casc of Morland v. Hales
and Sommerville (supra) reference is made in the judpgment
of Williams, J. to the dictum of Lord Westbury in Phillips
V. Phillips 4 DeG. F. & H. at p.218:

"Where there ore circumstances which give
rise to an cquity as distinguished from an
equitable cstate, as, for cxamplec, an equity
to s8¢t aside a deed for froud or rcctify it
for migtake, thc plea of purchasc for valu-
able consideration without notice is a good
defence."

Williams, J. points out in his commcnt on this that if a
bona fide purchaser has notice of a prior equity before
he pays the whole of his purchasc moncy he is btound in
the same manncr as if he had notice beforc the contract.
If that were thc only criterion then I would hold that
Fong Lee could be considercd a bona fide purchaser for
valde without notice as he has in fact paid the wholc

of the purchase money to the person appointed by the con-
tract to hold it. No doubt it would follow from the

23
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terms of that contract that as soon ns the consent of tt ééﬁ%
Native Land Trust Board had becn obtained the solicitor

would hold the purchase moncy as trustee for the vendor

Mitlal. It must, thercefore, in my opinion be treated,

as between vendor and purchescr, as payment of the whole

of the purchase money by the purchaser to the vendor,

It may be contended that o further step must be
taken before the purchascr 1s cntitled to claim release
from any prior equitable interests on the ground that
he is the bona fide purchaser for value without notice.
There is authority for the proposition that an innocent
purchaser without notice is not protccted against prior
equities unless and until the legal cstate in the land
hae passed to him. In Templeton v. Leviathan Prop. Ltd.
20 C.L.R. 34 at p.55 Knox, C,J. quotes with approval
this passage from Hogg on the Registration of Title to
Land:

"The immunity which the purchaser is to enjoy
from the effcct of noticec is only to be afford-
ed him 1f and when he docs hecome registered,
and not before, Before he does become regis-—
tered it is open to any adversc claimant to
step in and assert his claim, and for the pur-
pose of trying his claim registration may be
stayed - by cavent or otherwisc . . . . The
doctrine of notice is not,; in fact, affected
by thcesce enactments except as regards regis-
tered interests, and any questions of prior-
ity between unrcgistercd interests that de-~
prend on that doctrine will have to be decid-~
ed on general principles of equity jurispru-
dence, "

In my view, however, that principle applies only
when the prior intecrest amounts to an equitable intercst
which could be regnrded as of equal standing to that acquir-
ed by tho subsequent purchaser. In this case that 1s not
so, The most that Ram Kissun acquired under Clause 7 was
an equity as distinguished from an equitnble interest in
land. As I understand the position, it was at best an
equity giving him a peresonal right of action against Mitlal
in the event of a breach of contract, but not such an cquity
as could be plended to defeat a subsequent purchaser for
value even though the subsequent purchaser had acquired
not the lecgal estate but an equitnble estate in the land.

The law with regard to this aspect of the casc is
get out in 14 Hals, 3rd. Ean. p.53h, para, 1005:

"The plea of "purchase for valuc without
notice"” is looked upon with favour in equity.
Under the former practice it was frequently
effectual in defeating claims against a pur-
chaser who could sét it up; and though, since
the Bupreme Court of Judicnture Act, 1873,
and still more since the Law of Property Act,
1925, its use has been greatly restricted, 1t
is 8till available for a purchascr who has
got in the legal estate, and will usually
give him priority over equitable claims which
‘ rank before him in point of time; and it is
also available, without the legal estate,
against equities as distinguished from equit-
able interests."
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Two cases are quoted as authorities for this proposition.

. The first is Rice v. Rice 2 Drew. 73, 61 E.R. 6L6, At
p.648 Kindersley, V.C. states the rule as to priority of

equities thus: »

"To lay down the rule therefore with perfect
accuracy, I think it should be stated in
some such form as this:~- "As between per-
-song having only equitable interests, if
their equitics are in all other respects
equal, priority of time gives the better
equity: or qul prior est tempore potior est
jure”.

I have made these observations, not of course
for the purpose of a mere verbal criticism

on the enunciation of a rule, but in order

to ascertain and illustrate thc real meaning
of the rule itself. And I think thc mean-

ing 18 this: that, in a contcst between per-
sons having only equitable intercsts, prior-
ity of time is the ground of prcference last
resorted to; 1i.e. that a Court of Eguity will
not prefer the one to the other, on the merc
ground of priority of time, until it finds
upon an examination of their relative merits
that there is no othdr sufficient ground of
prefercénce between them, or, in othcr words,
that their cquities are in all other respccts
equal; and that, if the one has on othcr
grounds a better equity than the other, prior-
ity of time ieg immaterial."

The sccond case is Westminster Bank Limitcd v, Lee (1955)
2 All E.R, 833, I quote from the judgment of Upjohn, J.
at p.887:

"The Court of Equity has been careful to dis-
tinguish between two kinds of equities, first
an equity which crcates an estate or inter-
est in the land and secondly an equity which
falls short of that. An equitable mortgagec
takes subjcect to all prior cquitablc estates
or intercsts in the land whether he has
notice of them or not, but in relation to a
meére equity the defence of purchaser for
value without notice may be available even
as between the owners of cquitable cstates."

If this principle is applied then it secems to me
inevitable that the equitable intcrest in the land acquir-
cd by Fong Lee under thc contract for salc must be prc-
ferrcd to the equity grantcd to Ram Kissun by Clause 7 of
the agreement dated 20th February, 1957. Morcover this
view is consistent with what was said by Isaacs, J. in
Lapin v. Abigail (supra) to thc effect that the determin-
ing factor must be rathcr the best cquity than the first
equity. The principlc is expresscd in Sncll's Principles
of Equity 24th Edn. p.5L:

"If the moral claims of the plaintiff and the
defendant arce not on an ecquality, the onc

who has the better claim will be preferred,
although his intercst arose alfter the other's,!
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‘For thesc reasons I am of cpinion thot Fong Lec!
equitable intercst is tc be proferred, in all the circum-
stances of the case, to the cqguity of Rom Kissun, as being
a hetter cquity and =n equitable interest in land a8 oppos-
ed to what 1is at best an cquitly giving rise to purcly per-
sonal rights,

In view of my conclusions on the two peints with
which I have tried to deal, the uncertainty of the tcrms
of Clause 7, and the pricrities am between Fong Lece's
cquitable intcrest in the lond snd the possible equity
acquired by Ram Kissun, I have nct found it necessnry t
consicder two other points which received some attention at
the hearing of the appcal. The first of these was that
Clause 7 is in any event void as infringing the rulec against
perpetuitics. The second concerncd the extent to which
Ram Kissun may have forfeited any pricrity hc had by his
faillure to takc the nececssary steps to protect his equity,
in that he did not lodge o cavent against the title dur-
ing the whole of the period bhetweon the signing of the
agreement on the 20th February, 1957, and the Lth Septem-
ber, 1963, after he had become aware of the sale to IPong
Lee and Fong Lee had alrendy lodged his own caveat. It
may well be thet in accordance with thce well-known doc-
trine of equity vigilantibus, non dormientibus jura
subveniunt Ram Kissun's failure to protect his equ1ty
could result in its postponement to the cqu1tﬁblc inter-
egt acquircd by Fong Lece, However, in the view which I
take of the cagse I do not find il neccogsary to express a
considered cpinion on cither of these points,

Accordingly I would allow the appeal, set aside
the judgment of the Supreme Court, and remit the casc to
that Court to make an order granting specitfic performance
to Fong Lee of the controct of sale dated 30th August,
1963, ag consentcd to by the Native Land Trust Board on
the Lith Beptember, 1963, There should be an order in
that Court for the payment of the costs of the appellant
Fong Lee by the 1st and 2nd respondents jointly. If Ram
Kissun sceks, under his claim for further and other relief,
to recover damages agnlnst Mitlal Tor breach of the
covenant not to scll Allotment 8 to sny obher person,
that matter should in my opinion be left for the Court
below to decide, with power to henr further evidence or
argument thcercon if the learned trial Judge thought fit.
This Court is not called upon to make any finding as to
whether such a right to damapges exiots or not.

The appellant Fong Lee should have his costs in
this Court as agnihst the 2nd respondent Ram Kissun.
Although Mitlal was cited as 1st respondent, he took n
part in the argument in this Court.

C.C. MARSACK

VICE PRESIDENT

SUVA,

1th January, 1966,



