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For the purpose of this judgment it is not neces­
sary to repeat the findings of fact which appear in the 
jhdgment appealed from, and which are fully dealt with in 
the comprehensive judgment of Sir Trevor Gould, J .A. Which 
I have had the advantage of reading, All that needs to 
be stated here is that part of those findings upon which 
What may be referred to as the contending equities of 
Fong Lee and Ram Kissun are founded. This may be short­
iy summarised as follows: 

(~) In the agreement dated 20th February, 
1957, whereby Ram Kissun agreed to pur­
cha~e Mitlal's leasehold interest in 
Allotment 7, the following clause occurs: 

it7. The vendor undertakes not to 
sell allotment No, 8 being part of 
lease No. 21087 which in turn is 
part of Native Lease No. 3238 to 
anyone other than the purchaser and 
shall give the purchaser right to 
first refusal. 11 

That clause is the source of any equity 
in favour of Ram Kissun affecting the 
adjoining Allotment 8. 

(b) On the 30th August, 1963, Mi tlal agreed 
to sell his leasehold interest in Allot­
ment 8, together with the wood and iron 
shop building thereon, to Fong Lee for 
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the sum of .F,11.:00. An o.grco1ncnt to this 
cf:fcc t wan prcpm•cd by 1.lr. Dnhu Khnn, 
Solicitor acting for both parties, and 
signed on that doy. The full purchase 
price of i:H1.00 waB loclgucl by Fong Loo 
with the solicitor pending tho granting 
of the nuccss;i.ry consent, Tho authority 
whose conE;cnt wus roquirod in ordGr to 
volidato tho trmuifor was the Native Land 
Trust Bonrcl, and tho consnnt of that Bonr•d 
to the trnnsf'r:::1~ i;o Fong Loe was granted on 
the ltth Scptombl;r, 1963. 

(c) No search of tho title ·nas f!lD.de by Fong 
Loo prior to the completion of the contract 
for the Galo t.o him of Allotment 8, but the 
titlo in i':1ct was fru0 n:•om nny oomorial 
which would huvo given Fong Leo notice of 
Ram IU.ss1.111' s cl aim. Pong Loe became aware 
of this cla:im only after the con tract, for 
sale had boun oigned anu the purclmso price 
paid in full to the solicitor acting for thG 
parties. Ha thereupon lodged a caveat on 
the 3rd ffoptcm•Jcr, ·1963, to protect his 
intercet. On tho following dBy, 4th 
September, a caveat was lodgod on behalf of 
Hom Ki ~18lUl. 

In the vicv, I take of t,hc cnG<.3 it is ncccss:;;iry 
to examine those facts for tho purpose of ascertaining 
first1y if Ram Kissun had a good and valid contract affect­
ing Allotment 8 ~ and sccrmdly what equity or eq_ui table 
interest was acquired b,y each of tho co11te:mding po.rties, 
Fong Lee and Rnm KiBSlUl, 

Tho wording of' Cln.uso 7, which formo tho bnsis of 
nny rights ncq_uirod by R~un !Usstm, d.iff'ors consid□ rf'.bly 
from tho wording of the options ancl pro~•umpti vc rights 
considered by tho Courts in the cnRos quoted in the very 
full and careful judgments both of the lonrnGd trinl Judge 
and of Sir Trevor Gould. Tho trial Judge has hold that 
tho clause gr['_n tod n right of first rofus::il to Rnm Ki ssun, 
and that this necessarily implied a provision that before 
agreeing to sell Allotment 8 to an,y third person ho must 
first offer it to Rom Kisaun nt the price which thut third 
person wns propnrod to pay nnd Mitlal to accept. I ngree 
thnt if it is nccossnry to find somo meaning for the phr;:iso 
"first refusnl II than this in torprrJtntion would b o ronson-
able. But with respect I feel thQt this would be to take 
the phrase out of its context. Under Clause 7 Mitlnl 
covenants unoq_ui vocnlly th(tt ho will not s 011 the pro­
perty to anyone othc r thrm Ram Kissun; rind his ngroemL 
to gi vo a right of f'irst rcf1isn~1. to Rnm Ki ssun must be 
examined in the light of his ngreemont not to sell to 
anyone else, Tho clnusc, in my opini.on, must be consid-
ered ns n whole nnd. not in two scpnrnto nnc1 possibly in­
consistent pnrts. i~s ho is rustrrlinurl from selling to 
nny pc rson o thcr thnn Hnm Kl ssun 9 then it is to my mind 
clcnr t]u.,.t he cnnnot (1ntor into bona f'itlc ncgotir..tions 
with another possible purclwscr for tho purpose of ascer­
taining the price at which Mitlal shoulcl mnk:o his offer 
to Rnm Kissun. A possible intorprotation of tho clause 
therefore wo11ld, in my opinion, be this: if Mitl1'.l desir­
ed to sell the property nt a certain price ho must first 
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offer :i. t,.;.. without ne~otiations with n · third party - to 
Ram,Kissun at thnt price, <lnd Ram Kissuh would be at 
libertf to accept or refuse. It might Wdll be contend­
ed that if Ram Kissun refused, Mitlnl would still be 
bound by his covenant not to sell to nnyone else, 

Ah.other poss:i.bie intorprctntion might be, by 
nnal6gy with what was Eis.id in Manchester Shipping Cnnal 
Company v. Mnnchoster. Rncecour-sc Company (1901) 2 Ch. 37 
nt page 46; thltt Ram Ki ssun is thereby granted the oppor­
tUni ty of refusing a fair ~nd rcasoILc~blo offer; if, but 
only if, ~am Kissun desires to sell tho property. 

It was strongly urged by counsci for the appel­
lant that Clause 7 in any event wo.'s uncnforcehble in 
that it does not either stntc the price or provide 
fuecnihcry fo~ ita nacertainmcnt. 

In my opinion Clause 7 was not a contract of 
which specific performance could bo ordered; this is 
consistent with the view oxpressod by the learned trial 
Jtidgc, where in tho course of his judGmont he says: 

0 1 think it is clonr that in ru1.y event Ram 
Kissun cannot as mutters now otnnd have 
specific performance." 

Before specific performance of ,:my con trnct will be 
gtantcd by tho Courts it is neccs~nry, ns pointed out by 
Lord Hardwicke in Buxton v. Lister 3 Atk. 386, that the 
ttgl1eemeht tnurit he certain, fair and just in all itt3 parts. 
!f m1Y. of those ingredients were wanting the Court.would 
hot decree specific performance. 

,It is, of course, not noccss~ry that the contract 
sholild in tho first instance determine the price. It muy 
either appoint a way in which the price is to be deter­
mined or rt may stipulate for a fni r price. As is reid 
by Gtant 1 M.R, in Milnoa v. Gory 33 E.R. 574 at p.577: 

11 Upcin tho principle, th::.'\t a fixed price wns 
an essential ingredient in o contract of 
sale; the anclont Romnn lmvyors doubted, 
*hothcr an agrebmont, that did not sbttle 
the price, was at nll binding. Justinian's 
Institutes and the Code state that doubt; 
nhd resolve it by declaring, thnt such an 
agreement should be vnlid and complete, 
when and if the party, to whom it was refer­
red, should fix tho price: otherwise it 
should be totally inoperative: "quasi 
ntillo protio stc.tuto 11

; and such clearly 
is the Law of Englnnd. 11 

In view of what.I regard as the uncertainties in 
the torms,of Clrmsc 7, I nm of opinion that it is in­
capable of enforcement on tho bnsis set out in the judgment 
f'rom which this nppoa1 is brought, · Tho lnw, as I under­
stand .1,t;, is tho.t in g suit f'or spcci!'ic pcrform3.nco -
and Uhde!' Clause 3 of the claim which Rnm Kif;lsun hus filed 
in these proceedings he asks for nn order for specific 
performance of Clause 7 - tho Court 1 s not entitled to 
·rend into the agreement nny clnuso which is not there, 
which is not expressed or which docs not logico.lly ond in­
evitably follow rrom the wording of. the .ngrecmcnt itself. 
As is so.id by Lord Es.her in Hnmlyn v. Wood (1891) 
2 Q.B.D. 488 at 491: 



"I have for n long time undorstood tl1nt 
rule to bu that the Court has no right to 
imply in :::i wri tton contract any such stipu­
lat;ion, unloss, on considering tho terms 
of the contract in a rcnsonnblo and businoss 
manner, an implicntion ncccssCTrily urines 
thnt tho po.rtios must have intended that the 
suggested stipulntion shoultl exist. It is 
not enough to sny thn t it would be G renson­
ablo thing t0 malco such an implico.tion. It 
must be £1 nocossnry implicr,ti on in tho 
sense trmt I have mcntionoJ..lf 

Tho principle is stntod in Fry on Specific Pcrf~,:­
mance 6th Edn. at p.173: 

' 1The Court, however, will not imply a term 
in a contract unless there arises from the 
language of the contract itself 1 and tho 

rcumstnnccs undur which it is entered 
into, such an inference thn t tho pc.rties 
must have intended the stipulntion in 
question, th2't tho Court is neces 
drivon to the conclusion thnt it must be 
implied. 11 

I am in full ngreemcnt with the loarncti trial 
Judge and also with Gould, J .A. thnt it would be conven­
ient to read Clause 7 in the way set out in the judgment 
appealed f'rom, and thus gi vc full Vf\lidi ty to a contract 
which might otherwise 1£1.clc the certainty necessary to 
make it enforceable. But I am not convinced that this 
interpretation must necessnrily :follow os a matter of law. 

Both in the judgment nppcalod 1:'rom nnd in tho 
New Zealand case of Morland v. Hnlos and Sommerville 
(1911) 13 N.Z.L.R. 201, which is referred to nt some 
length in the judgment of' Sir Trevor Gould, great reli­
ance is placed on the decision in tho Manchester Canal 
case (supra), But that case is in my view distinguish­
able on two grounds. In the first placo tho wording of 
tho agreement which there had to bo interpreted, differed 
materi~lly from that of Clause 7 which is in issue in 
this case. In tho second place, there tho contract had 
been given statutory validity; and Farwell, J. mndc it 
clear that, as the Legislature had doclnred tho agreement 
valid, th~ Court must avoid coming to any conclusion 
which would render the agreement void for uncertninty. 
The Manchester Canal case was considered by Warrington, 
J, in Ryan v. Thomas (1911) 8.J, 364, cited in tho 
argument in the Court below. In tho course of his 
judgment he snys, after referring to the fact thnt tho 
Court in the Manchester Cnnal case w□ s bound to find 
a m0E1ning for the agreement under consiclcrntion there: 

11 Now, in dealing with nn ordinnry contrrtct, 
the court is not bound to find some meaning 
for tho words used. It is not my business 
to expand tho words of a contract; if a 
contract docs not contain cort□in stipula­
tions, it is not for me to m □kc them. I 
must let the uctunl words stnnd. The case 
c i tad has no b oaring on the cnso before me. 
Here people have puq.rnrtcd to come to an 
agreement, but, in fact, have not come to 
any agreement nt all, b0c □usc the terms of 

0 
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. , , .1. 
11 tho agreement Eire not cxprossod. The words ~/ 

1rirst option 1 by themselves have no meaning; d 
there is no mention of price, or time, or any-
thing else. I hold that there was no con-
tract, and therefore the defence fails, and 
the plaintiff is entitled to have the lease 
set a9ide. 11 

That, inmy respectful op1n1on, is an accurate statement 
of the law applicable to cases such as the present one. 

In the result I am of' opinion that Clause 7 is 
void for uncertainty. With respect I do not feel that 
the interpretation of that cl3use adopted by both the 
learned trial Judge ond Sir Trevor Gould follows lo13i­
cally and inevitably from the words us0d in that clause. 
I nm fully awara of the desirability of giving effect 
to a contract where the terms of that contract are clear 
from the express wording of the contract or necessary in­
ference from the words used. In the present case I feel 
that it would be possible to place several interpreta­
tions upon the clause conside1•ed as a whole. As the 
clause is drawn it is obscure and lacking in the essen­
tials of a clear and ascertninable contract, No doubt 
the agre~ment between the parties concerning Allotment 8 
could have been ascertained and correctly set out in 
the documt:mt~ But this has not been done. The only 
method of making Clause 7 a binding contract between 
the parties would, in my opinion, be for the Court it­
scl~ to_stipply the missing terms, by ch9osing among the 
available possibilities. But that is not the function 
of thn Court .. rt is not a q_uestion of what would be 
reasonable. It is a matter of deciding by the express 
ter~~ of the contract, or necessary inference.therefrom, 
exactly what wns agreed, and what it is that the Court 
is asked to enforce. That to my mlnd cannot be done 
here. It is for those reasons that I would hold 
91nus0 7 v0id and unenf'oPceablc on the ground of uncer­
tainty. 

If I ~m right in this conclusion then it follows 
that there is no foundation for Ram Kissun 1 s claim th~t 
Mitlal be restrained from selling to Fong Lee, and Fong 
Lee is entitled to a decree of specific performance. 

If', however, I am wrong in holding that tho con­
tract sought to be established by Clause 7 is void for un­
certainty, then it will be necessary to decide exactly 
what equities or cqui tab le in to rests were acquired by 
Rain Kissun and Fong Lee respectively, and which of those 
equities or equitable interests is to be held to over­
ride the other, 

It is, I think; clear that Clause 7 did n0t create 
an interest in land, and in this respect it is to be dis­
tinguished from ah option to purchase. As is pointed 
out_by Williams, J. in Morland v. Hales and Sommerville 
(supra) at p.2O8, the holder of' an option hns a vested 
right to take the land from tho owner without his con­
sent; while a right of pre-emption docs not compel the 
vendor to sell if he does not choose to do so, 

At its best, the right acquired by Ram Kissun cnn 
only be an eq_uity which, as Sir Trevor Gould indicates, 
may be an equity affecting land but which confers no 
interest in the land. In my opinion the effect of 
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Clause 7 at most is to crcnte an equity in fE1vour of Rm11 
Kissun, but one which opcro.tes iQ.....P..9 .. £.§_onq_'!! only nncl docs 
not pass any interest in land, 

Turning now to tho position of Fong Leo. Under 
the n~rccmunt of tho 30th August 7 196.3, Fong Loe acquired 
an equitable in tore st in the land, nncl, lcrwing out of 
account for thu moment ::my posniblc rights of n third psrty, 
the granting of the consent of the Nstive Land Trust BoGrd 
on the 3rd September established the unquestionable right 
of Fong Lee to sped.fi c performance of his contrnct os 
against Mitlal, As is stated in Williams on Vendor nnA 
Purchaser 4th Eun. p.59: 

"As from the date of the contrnct for sale (but 
subject to tho condition that the contract be 
duly performed) tlrn property shall in oqui ty 
belong to the purchaser, 11 

The principle is set out in 1l-1- Hals. 3rd Ed.n, p.558 para. 
1040: 

"Upon the signing of a contrnct for snlo of land 
a change takes place in the equitoblc, but not 
the legal, interest in the land. At low the 
purchaser has no right to the land, nor ·the 
vendor to the money, until the conveyance is 
executed, In equity, however, if the con­
tract is one of which specific performance 
would be ordered, the beneficial interest 
pnsGes to the purchnsor immedintely on tho 
signing of the controcti and thereupon the 
vendor 1 in regard to h:l s lcg::11 ovmcrship and 
possession of the l;:mdi bocornos constructive­
ly a tn1 stee for the purchnsor." 

It is true that the legnl estote in tho lru1d does not 
pnss by'·the contract itself; but in equity the property 
in the lond sold is considored as being vested in the 
purchaser from the date of the contract for SGle. Here 
the purchaser hos carried out nll his obligations under 
the contract and h::is paid the full amount of' the purchase 
price into the hands of the solicitor nu thoriscd by the 
contract to receive it. The consont of the Nntive Lund 
Trust Board has been given and as between Fong Lee nnd 
Mitlal, le3ving out of consideration for the moment nny 
rights of the third party RGm Kissun 9 the purchaser Fong 
Lee is cnti tled to specific perform 8ncc e1gainst the 
vendor Mi tlal. 

It is gcnorolly accepted that the rule to the 
effect that upon the execution of a contract of sale t~~ 
purchaser becomes in oq_ui ty the owner o:f the pr•operty 
applies only ns b etwoen the parties to the contract, and 
cannot of itself' nccessnrily put '..'.n end to any rights 
which a third person mny hove acg_uired nf'fect1ng the 
land which is the subjoct of tho contract :for snle. 
But if the test suggested by Isaacs, J. in Lnpin v. 
Abigail 44 C.L.H. 166 is r.pplicd thore is no doubt in 
my m.:i.nd thBt Fong Lee .hns e1 better cqui t.v ond one thn t 
mar be considered more meritorious, I quote from the 
j~dgment of Isaacs 7 J. at p.185! 
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11 Ih Ta;ylor v. London nnd County Banking Co. 
(1901) 2 Ch.tat p.260 Stirling, L.J., with 
the approval o:f the other members o:f the 
Courti soid .thnt priority in point o:f time 
would govern ns between purely cqui tnble 
titles, 11unless there hns been some net or 
omission on the pnrt of' the owner of' nn 
equitable t 1 tle prior in point of time, 
such as to cnuse thnt ti tlc to be postpon...: 
ed ton subsequent equitable interest". 
In my opinion thoso cnunciotions are not 
exhaustive: they state rather a working 
rule, which npplics in the gront majority 
of instances, but do not state tho prin­
ciple. The principle is th::!t tho Court 
seeks, not for the worst, but for the best 
equity. And the best cqui ty - for there 
may be acvornl claimants - is thnt which 
on the whole is the most meritorious, it 
may be because the others ore, by renson 
of circumstances indicated in the passages 
quotecit lessened in relo.ti vo merit, or 
because one is, by reason of some addition­
al circumst::mce ~ not nttributnble to ony 
act or omission of tho others, rendered in 
the eye of' equity more meritorious thnn 
the rest." 

Although the decision of tho Hi8h Court of Austrnlio was 
reversed by the Privy Council, this dictum of Isnacs, J. 
was not referred to in their Lordships 1 jttdgmcnt. 

rt hns been found as a fnct that Fong Lee wo.s an 
innocent pUrchaser 9 in that he had no noticei nctunl or 
constructive, of uny prior equity in favour of' Rnm Kissun. 
No caveat was lodged by Ram Kissun until after a binding 
contract had been entered into by Mitlnl nnd Fong Lee, 
the whole of the purchase money paid by the purchnser, 
the conseni of the Trust Board obtained and a cnvent lodg­
ed by Fong Lee agQinst the rogistrGtion of any other. dcnl­
irtg prior to his ovm. 

The question then arises whether Fong Lee con be 
considered a purchaser for value without notice. If so 
it is clear that ho is en ti tlcd to a (lccree of specific 
performance. In the New Ze~lond case of Morland v. Hales 
and Somtnerville (supra) reference is made in the judcment 
of Williams, J. to the dictum of Lord Westbury in Phillips 
v. Phillips 4 DeG. F. & H. nt p.218: 

11Wherc there are circumstances which give 
rise to an equity as distinguished from an 
equitable ostntc, as, for example, on equity 
to set a de o deed for frnud or rectify it 
for ntiatnlcc, tho plea of purchase f'or vnlu­
able consideration without notice is a good 
defence." 

Williams, J. points out in his comment on this thnt if a 
bonn f:l.de purchaser has notice of n prior oqutty before 
he pnys the whole of his purchase money he is bound. in 
the same manner us if he had notice before the contract. 
If that were the only cri tcrion then I would hold that 
Fong Loe could be. considered a bont1 :fide purchaser for 
vnltle without notice as he hos in fact paid the whole 
of the puPchuse money to tho person appointed by the con-
tract to hold it. No doubt it would follow from the 
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terms of that contract that as soon as tho consont of W 
Native Lruid Trust Boc1.rd hnd been obtained the solicitor 
would hold the purchase money as trustee for the vendor 
Mitlal. It must, thorcforc, in my opinion be treated, 
cts between vendor and purch2,scr, etG pc1.ymcnt of the whole 
of the purchase money by the purchci.scr to the vendor. 

It may be contended thnt □ further step must be 
taken before the purchaser is entitled to claim releetse 
from o.ny prior oqui tnble interests on tho ground that 
he is the bona fide purchaser for value without notice. 
1'here is outhority for the proposition thnt on innocent 
purchnsor without notice is not protected ~gainst prior 
equities unless c1.nd until the lCGGl estate in the lrmd 
has passed to him. In Templeton v, Leviathan Prop. Ltd. 
30 C.L.R. 31-J. ot p.55 Knox, C,J. q_uotos with npprovrtl 
this passage from Hogg on the Rogi.strnt:lon of Title to 
Land: 

"The immunity which the purchaser is to enjoy 
from the effect of notice is only to bo afford­
ed him if and whon he docs become registered, 
and not before. Defore ho does become regis­
tered it is open to c1.ny o.clvorse clnimm1t to 
otep in nnd assert his claim, nnd f'or the pur­
pose of tryinG his clrtim registration may be 
stayed - by cnvent or othorwisc .... The 
doctrine of notice is not, in fact, ctffected 
by those em1.ctments except ns reg8rds regis­
tered interests, and any q_ucstions of prior­
ity between unregistered interests th3t de­
pend on that doctrine will have to be decid-
ed on general principles of equity jurispru­
dence.11 

In my view 1 however, that principle applies only 
when the prior interest nmounts to cm eq_ui tri.blc interest 
which could be regnrd.ed as of equal st::mding to thnt acquir­
ed by tho subsequent purchaser. In this cnsc that is not 
so. The most that Rnm Kissun o.cquired under Clause 7 was 
an eq_uity as distinguished from ;:in cq_uito.ble interest in 
land. As I understand the position, it wns o. t best nn 
equity giving him CT personal right of action against Mitlul 
in the event of a bronch of contract, but not such nn cq_uity 
as could be pleaded to defeat a subsequent purchaser for 
value even though the subsequent purchaser had acq_uired 
not the lcgul estate but an cq_uitnblo estate in the lnnd. 

The law with regard to this aspect of the case is 
set out in 14 Hnls. 3rd. F,nn. p . .531.~, porn, 1005: 

"The pleo. of "purchnse for vnluc without 
noti cc 11 is looked upon with fr:i.vour in equity. 
Under the former practice it was frequently 
effectual in def'en ting clnims against o. pur­
chaser who could set it up; and though, since 
the Supreme Gour t of Judie;,. ture Act, 1 873, 
and still more since the Law of Property Act~ 
1925, its use hns been greatly restricted, it 
is still avnilo.ble for a purchaser who hc1.s 
got in the legal astute, and will usually 
give him priority over equitable clo.ims which 
rank before him ii1 point of time; and it is 
also available, without the legal estate, 
against equities tts distinguished from equit­
able interests, 11 
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'1~b cases are quoted as authorities for this proposition. 
The t'irst is Rice v. Rice 2 D~ow. 73, 61 E.R. 646. At 
p;648 Kindcrslcy, V.C. states the rule CTS to priority of 
equities thus: 

"To ln.y dovm the rule tho ref ore with perfect 
accuracy, I think it should be stated in 
somc such form as this: - 11 As between per-
sons hnving only equitable interests, if 
their equities □ re in all other respects 
eq_unl, priority of time gives the better 
eq_ui ty; or g_ui prior est tcmpore potior est 
jure 11

; 

I have made those observations, not of course 
for the purpose of a mere verbal critiqism 
on the enunciation of a rule, but in order 
to ascertain nnd illustrnte the re8l meaning 
of the rule its elf'. And I think the menn-
ing is this: that, inn contest between per­
sons having only equitable interests, prior­
ity of time is tho ground of preference last 
resorted to; i.e. that □ Court of Equity will 
not prefer the one to tho other, on the more 
ground of priority of' time, until it finds 
Upon nn examination of their rclntive mod ts 
that there is no other sufficient ground of 
preference between them, or, in other Words, 
that their equities are in all other respects 
equal; nnd that, if the one has on other 
grburtds a better equity thnn tho other, prior­
ity of time is immaterial." 

The second case is Wostminstor Bnnk Limitocl v. Lee (1955) 
2 All E.R. 833. I quote from the jndu;mont of Upjohn, J. 
at p,887: 

11 The Court of' Eg_ui ty hns bocn cD.reful to dis­
tingui~h between two kinds of equities, first 
on equity which cruntcs o.n estate or inter­
est in tho land and secondly nn o~uity which 
falls short of thot. An equitnble mortgo.geo 
t[lkos subject to all prior oquito.ble estates 
or intcrestE in the land whether he has 
hotice of them or not, but in rclntion to a 
mere equity the defence of purchaser for 
value without notice may be :wailn.blc even 
as between the owners of equitnblc cstntcs. 11 

If this principle is applied then it scorns to me 
inevitable that the eq_uito.blo interest in the lnnd acquir­
ed by Fong Lee under the contract for sale must be pre­
ferred to the equity grnnted to Ram Kissun by Clause 7 of 
the agreement da t8d 20th February, 1957. Moreover this 
view is consistent with what was said by Isaacs, J. in 
Lapin v. Abigail (supra) to the effect that the determin­
ing factor must be rather tho best equity than tho first 
equity. Tho principle is expressed in Snell's Principles 
of Equity 24th Edn, p.54: 

"If tho morol claims of the plaintiff nnd the 
defendant nro not on nn equality, the one 
who hns tho bettor claim will be preforrod 1 

although his interest arooc af'ter the othcrrs, 11 
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For these reasons I nm of 0p1n1on th~t FonG Lou's 
equi tabl0 in tore st ie to Lio prufcrro-::1, in nll tho circum­
stances of tho cosc, to tht; ogu:Lty of Rnm J:~jssun, ns being 
a bettor cqui ty nncl 211 equi.t::i.ble inturcH;t in l::uicl os oppos­
ed to whnt is at best on equity giving rise to purely per­
sonal rights, 

In view of' my conclusiorn:; on tl.10 tvJO points with 
which I hove triccl to do-'..11, the uncert::dnty of' the terms 
of Clause 7, ruHl tho priC'rities nr:1 hutwncn Fong Lee's 
eq_uikiblo interest in tho lc.nd nnd the possible equity 
ncquirecl by Ram Kissun, I have net f'ouncl it noccss,'.7.ry t 
consider two other points which rcccivecl some ottention at 
the hearing of the appeal. The first of the so WGS tho t 
CL:rnse 7 is in any event void ns infrinc;inr, the rule ngGinst 
perpetuities. Tho second concorncc1 the extent to which 
Ram Kissun moy have forfeited any priority he hud by his 
failure to tGkc tho neccswn•y steps to protect his equity, 
in that ho dicl not lodge e cnvor.ct ngr.dnst the ti tlo dur-
in13 tho whole of the period lrntwo,Jn the signing of tho 
agreement on the 20th Fcbr1 w.ry, ·1957 9 and the Li.th Septem­
ber, 1963, after he hncl become aware of the sale to Fong 
Lee nnd Fong Loe hEJ.d nlrondy lodged hi G ovm c3vcot. It 
may well be th2t in nccordGnco wlth the v,cll-known doc­
trine of equity YiB,_ilnn tiJ2.u~. non dormiont ibus jurn 
subveniun"t, Rc1m Ki ssun rs i'Giluro to prot cct his equity 
coulcl result in its postponement to tllo equi t::>.ble intcr-
e,st acquired by Fong Loe. HowovcP 9 in the view which I 
tGke of' tho case I clo not i'.i.rul it ncccss::i_ry to express o 
considered opinion on ci t,hor of these points, 

Accorclinc;ly I would allow tho ::ippe::il, sot aside 
the judgment of the Supreme Courts :::mcl rcmi t the case to 
that Court to in::lke nll orc1cr grroitine: spucH'ic performance 
to Fong Lee of the contrrct of snlc clo.tod 30th August, 
1963, ae consented to by tho Nntive Land Trust Board on 
the l~th Septomber 9 ·1963. There should be .:in order in 
tlrnt Court for the pn.yment of' the costs of the nppellnnt 
Fong L1:;e by the 1st Gnd 2nd respondents jointly. If Rom 
Kissun seeks, under his clGim for further nnd othor relief, 
to recover dc1mae;cu r.~c-ninst Mitlcil for bro::ich of the 
covernmt not to sell Allotment 8 to ,my other person, 
th.Gt mGttcr should in my opinion bu left for tho Court 
below to decide, with powor to hcr,r f'urtl1cr ovicloncc or 
argument thoroon if the lco.rncd triCll ,Judge thought fit. 
This Court is not called upon to make 2ny findinc ns to 
whether such a right to dnmnges exints or not. 

Tho appellont Fong Lee should h,:i.vo his costs in 
this Court as ag□ ihst the 2nd respondent Rnm Kissun. 
Al though Mi tlal WGS ci tcd ns 1st respondent• he took n• 
part in the argument in this Conrt. 

SUVA, 

1 L~ th J nnuary, 1 966 , 

C.C. MJ\.HSJ\CK 

VICE PRESIDENT 


