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Between: 

Appellant 
(original Plaintiff') 

.... and -

i , !41TLAL eon of SE!_ma:U a 

2.i MM Kl_~StiN §.Q_n of' orJ. 

Respbndent . 
(Origtnal Defendant) 
Respohd~nt 
(Ori~inal Third 

:AiH 1' Sa¥Hi :k:hrui fol'.' Appe111mt 
irA~:K@&t~ley for i~t Respondent 

'Rf:\( ki:l.piidi/1 :f'ot1. 2nd Respondent 

Pa.tty). 

. . . This is an appeal f'rom a judgment of the Supreme 
Qi:>U.rt df Flji in' an action in Which the Appellant was · .. , 
p}llJhtif'fJ the firet t'espondent was the def'ehdfillt and the 

... fl@'l:Hlii.d re~pahd.!ht iiltas thih1 party, at1isihg out of' a llis-
.; pli'b~ r~latih~ .. bb leiiseho1 d 1a:11a desct1ibed as .Allotment 
. B t:lf Elect:l.bft 3 bt Raki Raki Township. . It will be con­

•sfiih:11! ~ 1 thihk~ to ~~t~r td the parties by their names. 

Ih 1957 Mitlal was the lessee of Allotments 7 
anc1 8 of' Section 3 and. bn the 2bth February;, 1957, 'he 
~gf~ea ih Writing to seii Allotment 7 to Ram Kissun; the 

. ~~1~ b~ing c~mpietea by registratibn of a eublea~e to 
~affi klssilli. The ~greement of' the 20th Februar~, in 
wHH!H the p!:irt:I.~~ were delforibed. as' "vendof'' iind 
11 fiUFbhaf3ef. 11 w:i. thout t1eference to assigtis br per!:lona.1 re-

, pNH:!ehbati vf:3E1 J 6ohtairt~a the f61lowing bla.ttse: 

The vendor undertakes not to sell allot­
fiteht. ho~ 8 being part of' lease no. 2i 087 
which i:11 turn iM part of Native Lease No. 
3238 to anyone othe!' thah th/3 purct.:oi.ser 
ehd shall give the purchaser right to 
first refusal. 11 

. In Ma.rcli; 1963 ~ Mi tlal mortgaged Allotment B to 
otl~ t3hih 9hl:ui.kaf and the mortgage was duly registered. 
13;¥ .Atl~li~t,: ~ 96.3i Shiu Shankar Was threatening to e~tercise 
h113 pb*~r·, of ~ale tirtde!' the mortgage shd aa,v~rtii:ie.d in · 
ti. fl~w§f)b.pel- :l.hviting Of'fel"Bj tb b~ recieived lip tb ·'the 

r 
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31st August-, 1963. During the argument on appeal coun~H 
for Ram Kissun called attention to a passage in his evid­
ence in which he denied that he hnd seen this advertise­
ment, In order to avoid a forced sale Mitlal sought out 
Fong Lee and offered Allotmeht 8 to him for sale; They 
reached ngreement and on the_ 30th August, 1963, they 
signed a Sale Note prepared by a solicitor, Mr. A.H. 
Sahu Khan. The price was £1 400 which was to be 
deposited with Mr. Sahu Khan f1rorthwith upon the execu­
t.ion ·thereof to be hold on trust pending the necessary 
consents being obtained". Mitlal undertook to apply for 
the consent of the Director of Lands and the agreement 
was ih.allEi i Stitl dect to that cohoent. The learned Chief 
Justice ih hio judgment held that the reference to tho 
Director of Lands was a mistake and that the appropriate 
authority was the Native Land Trust Board the consent of 
Which was stibsequently given, as will appear. No ques­
tion oh thi~ aspect of tho matter arises on tho appeal 
and it will rtot be necessary to rofur to it again. 

. .. Ori the 2nd Septemb or, 1963, Mr. V. R. Sharma, 
the solicitor- Whd had dravin up the agreement of Febru­
atiy J 1957, wrote on Ram Kisstth 1s behalf to Mitlal point­
ing otit that any contemplated sale to Fong Loe was in 
tiontraverttiorl of clause 7 of that agreement and threaten­
ing proceedings. On tho 3rd September, 1963, Fong Lee's 
son journeyed to Suva, lodged a caveat to protect Fong 
tcc 1s interest under the agreement of the 2nd September, 
!:Ind obtained the consent of the Nntive Land Trust Board 
!rt writing. On the 4th September Mr. V,R. Sharma 
lodged a caveat on behalf of Ram Kissun. 

. Fong Lee commenced prococdinga in tho supremo 
Court in October, 1963, for specific porformnnce of his 
agroe~ent with Miilal (or damages in tho alternative) -
later Ram Kisbun was joined on his own application, 
claiming to restrain the contract of tho 2nd Scptomhor 
from being carried into effect and claiming specific 
performance of clause 7 of the agreement of February, 
1957. At the conclusion of tho proceedings the le3rned 

·. Chief Juoticd. made im order to tho following effect, . 
· . T!iEirf!. Wa~ an ihjurtct ion restraining Mi tl al from complet­

ing the ~ale.to Fong Lee without firot 6ffering it to 
Ram Kissun at £1 ;400. Thi'ee months ( or such ext_endod 
period as the parties might ogroc) was allowed for offer 
acceptance bnd completion of the sale to Rnm Kissun, 
If that sale was duly completed ?ong Lee could prove 
his damages; if it was not, he could ask for specific 
perfo:r:-mance. F'rom thnt judgmon~ Fong Loe has brought 
the.present appeal, in which nll three parties were re­
presented by counsel, but counse: for Mi tlal toolc no 
part irt the argument and stated ~hat his client would 
abide by such order a~ the Court night make. 

. In arriving at his decision the learned Chief 
Justice considered a number of met1ors, Ho hold, first, 
that clause 7 of' the ngrccmcnt of' FrJbrunrY, 1957. read 
n s a who 1 o , and c on st ru o d 1!.i, .£.<JE __ m n .S,i...§.....Y.~1,~Lq,~'1}!1-12 a r tJ_g_t. 
was not void for uncertainty but gronted a right of pre­
emption or first refusal being "inte:1dod to bind Mi tlnl, 
in the event of his receiving nn offer for tho property 
from a third party, to offer it to tte 2nd defendant, at 
the satno price".. I would interpolate that I talco it to 
be implied that the offer from tho 3ri party must be one 
which Mitlal was prepared to accept. That was, in the 
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'>---'·,:.~f ~w.,,of' tho learned Chief Justice, enough to overcome tl~c 
. 'a.iffiettity Cr ,the 8-eccrt;:i.ihment of the purcha81:J pric0. 

t . . 

, \ .: .. Seconclly, he found tho.t the rule ngains t pcrpet~-
ui ties presented no impediment to.a findinl.) that c~ause 7 
of the agreement of February, 1957, was enforccablo, as 
Mi tlal w1;1s en immediately contracting party to a . contract. 
taking effe'c-1, in personam - it was immaterial in those 

. circumstances whether ari interest in land had pnssed or 
ncit4 

1 .. 

. . . . }Text t the iearned Chief Justice referred tc:i nn 
i=J.tguinent that as Ram Kissi.in acquired his right dr inter­

Le~t .. first, it prevailed over the interest of Fong Leo. 
He Bt,'id: 

11 In my view tho mnxim has no application, 
A~svtrtlng that the 2nd def,mdant acquired,. 
an interest in tho property under the_. . ; 
contract of 1957, and :i;iot_a mere equity,.· 
this is not a case of equitable interests 

· competing for priority. And if he ncquii·cd 
but a mere equity, it is not a case of the 
plaintiff being a purchaser for value of an 
equitable interest without notice of the 
equity. 11 

· !. . At that stage the learned Chief Just~ce summr:tl"iZ·· 
ed the postH.on he had cl.J;'rived at and held thet;.a valid 
right of pre-emption or 'first refusal' was vested.in Ram 
Kissun; and at the same time Fong Lee had a valid contract 
p:l,.t:idJ:rtg Mi tlnl i . • 

.,:·::. . ·. the learned Chief Justice next considered pass­
ageh ft\9m the jtldgrnents in Manchester 84.!,12..J;a.fill_!_._Q..01!!.'8.~121: 
V,L. an.ch£JStcr Racec.o. !3,,e_ Q<2illl2.Wl ••. ,YJ]]QQLl Ch~~, and on 
nppel¥.-1 1 1 2 Ch. Jil.L • He concluded that, while he 
Wti~ sb.tis:fied that Fong Lee, when he entered into his 
aftteement, had no knowledge of tµe contents of the agrce­
meht of February; 1957, that did not disentitle Ram Kissun 
:tt;~~ ha:~ing. enforced the express negative pfovision con-

. tnlhed, in clttuse:i 7 i although it was to the detriment of 
.. Fbng Lee a.ti an inn.occnt third party. 

'• . ' ' .. . . , I ) • 

The leamed Chief Justice, in his ;final _order 
which I have summarized enrlier, devised a method of g:l.v­
ihg effeot to the view set out in the last pnrngraph; 
but be:tore doing so he considered nn argument thnt. Fong 
peb,stotlld have priotity because Ram kissun had failed to 
register a caveat bef8re Fong Lee entered into his agree­
nie~t ~ ~• His view; µs · ex~resscd in the judgment J Was that 

.· sedt:lorl 29 bf the Lani (T.ransfer and Registration) ora.in­
ahc:ie ( Cap~ 136) p.ad n:i relevance· 11if the case.is viewed, 
ao I think it ~Ubstantially ought to be viewed, as n claim 
by Ram Kismin to restrain Mi tlal from carrying into execu­
tion hiEi sale to the plaintiff' in breach of the right of 
pl:'e'"'.~mptioh11 • That Ei;pgwnent faiied • 

. ,, , . . . • I have ~et out in stunmary the points ~J:ttcri. were 
, c.onsidered and. decided by the learned Chi cf Justice, t,c 

th~y have al,1. beeii. put in hrnue on the appeal by Mr. Sal:u. 
IQ:ian; counsel for Fong Lee.. I will to.kc the questions, 
so far as I atn able, in the same order, 
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1 rcspectftilly agree with the interpretation 
placed by the leo.rned Chief Justice on clause 7 of tho 
egreement of February, 1957. Read as a whole it can only 
have been intended to create a right of pre-emption. This 
interpf~tation was in feet not challenged on the appeal, 
but it was submitted thnt the clause could not be enforc­
ed by reason of tho absence of an essential term - the 
price - either specifically or by the provision of machin­
ery for its ascertainment. Counsel relied upon cases 
relating to agreements for the sale of land, and though 
in my opinion an agreement giving a right of pre-empti"'l. 
is ho-u Eln ~greement for the sale of land, it is closel 
aiiied thetetdt and in any event under the general law 
of contract if there is no wny of supplying an omitted 
and essential term• it is an incomplete contract. 

The learned Chief Justice quoted tho following 
passage from the judgment of Farwell, J. in first instance 
in Manchester Ship Canal Company v. Manchester Racecourse 
Cdmpany (supra) at P• 363: 

11 Irt this case the price is ascertainable by 
the fact that it is to be the same as that 
offered by any other company or por·son. 11 

That passage ihdicatcd the learned Chief Justice 1s own 
~Lew and was quoted by him as lending it a measure of 
support. That is because the contract before Farwell, J. 
had beeh given statutory validity and shortly before the 
passage quoted, he had said: 

11 I, therefore, find myself in this position. 
I have an agreement which the Legislature 
has declared valid, and I have to construe 
it •. In so doing I must avoid, of course, 
comihg to any conclusion which would render 
it void for uncertainty. I must, there­
fore• find, if possible, a meaning for the 
words used, 11 

Whether Farwell, J. would have expressed the oame view on 
the question of price in the absence of such statutory 
validity cannot of course be ascert~ined: but the method 
of ascertaining the price which he indicated is a rcason­
hbie oh&. 

in the case of ~fill v. Thomas (j.911} ~,J. 36~ 
however, Warrington J. disingulshed the Manche a er Oanai 
case oh the ground of the statutory validity which the 
hgteemeht ih that pase enjoyed. The report of Ryan v. 
Thomas in the Solicitors' Journal (which appears to be 
the only report avai1able) is, unfortunately, brief m. 
the complete facts are difficult to ascertain. The 
~laintiffs sought to set aside a lease to one Thomas 
{acting on behalf of a defendant, Manley) on the ground 
o~ ~raud. The learned judge ~eld that there wap fraud 
ahd proceeded to examine a defence by Manley that the 
plaintiffs were not entitled t, relief because they wore 
in breach o~ on obligation to him. The obligation arose 
out of 0.n agreement made some ~our years earlier "to give 
the defendant Manley the 1first option' of purchasing any 
premises that might be designated for ~he purpose of a 
dairy on the south side of the road11 _; the plainti~fs 
were the owners of land on the south site of the road, 
There were attempts to put the option into more specific 
terms but they fell through. Tho report of the judgment 
reads as follows:-
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11Wnrrington J. rcviowGd the facts and held 
tho,t the lease had been obtained by frnud. 

•The ,c;!J.1.ostion now to bo c1ocidod, hid Lorq,­
ship continued, is whothor the words of the 
agreement of tho 19th September 1906 con­
stitute a contract. Tho 9ubscoucnt state­
ments of the parties contained fn the 
correspondence and draft conveyances throw 
nd light onJ and have nothing to cfo with . 
the original agreement. The plaintiffs I. 
case is that there was no contract, ns tho 
parties never came to terms as to the con­
ditions of the option; the defenc1ants 1 

case is that tho agreement really amounts to 
this, that 'the plaintiff is to give us first 
refusal of the promi sos at a fair onc1 reason­
able price, or at a price that another h~s 
offered, or at a price he is willing to tcike 
from another purchaser. In the absence df 
authority :t should have held that such rin 
~gteemerit Wae too uncertain for any court to 
ertforce. Even now the defendant will not 
p!h himself dovm to any one view ha to the 
meaning of the option. But it is alleged 
on the defendants' behalf thnt the case is 
decided by authority, and that the meaning 
of such nn expression is that you shall at 
a11 events make a fair and reasonable offer 

, tt> ·the. person in whoae favour the option has 
been granted. The case cited to this effect 
is Manchester Ship .Canal C. v. Manchester 
Racecourse Co. (1900 2 Ch. 352) confirmed in 
the c0t1rt of appeal ( 1901 2 Ch. 3 7). In this 
case an agreement between the two companies 
was scheduled to the Act of Parliament in­
corporating tho plaintiff company; nnd the 
case wholly turned ~pan the fact th~t the 

, agreement was equivalent to a statute. This 
is made perfectly plain in the judgment of 
Farwell, J., who, dealin3 wi~h the question 
whether the agreement could be void for un­
certainty said 1 

11f the Legislature has de­
ciated the contrac't valid, how can I declare 
it vain? ••• Unless.the words were so absolute-
1y senseless that i could do nothirtg at all 
with them I should be bound to find some moan­
ing; and not to declare them void for uncer­
tainty1~ And, again P. 363; 1I must find, 
if possible, a moaning for tho words used 1 • 

In the court of appeal the case was dealt 
rd th on the same footing. Now, in dealing 
with an ordinary contract, tho court is not 
bounci to fihd some meaning for the words. 
used, It is not my business to expand tho 
~ords.of a contract; if a cohtra6t does not 
contain certain stipulations it is hot for 
mo to make thorn. I must let the actual 
words stand. The cas0 ci tcd has no bear•­
ing on the case before me. Here people 
have purported to come to an agreement; but, 
in fact, have not come to £my agreement at 
al1; bocause the terms of the agreement are 
not,e~press~a. The words 1first option' by 
themselves have no meaning; there is no 
mention of price, or time 9 or anything else. 
I hold that there was no contract; and there­
fore the defence fails, and the plaintiff 
is entitled to have the lease set aside, 11 
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The distinction made there on the basis of st ~u-

toty Validity is, 6f course, a perfectly proper one an~ 
the same distinction was referred to in the present case 
hi. the' judnmeht of the leal'ried Chief Jui:itic~. The case 
bf Ryan v. '11homas was not.mentioned by counsel either in 
the Supreme cm1r·b or 011 the appeal, and while the agree­
ment under consideration there bears some measure of re­
semblance to the present one, each case must be examined 
art its own merits. It will be helpful, I thinlc, to look 
at the judgment· of ·the court of appeal iri the Manchester 
Canal case in some detail. 

. . The judgment (delivered by Vaughan Williams 
lnJ,) · did. nc,t d.eal. with the question of uncertainty 
until a late stage and thoh merely by the observation 
that for the reatons given by Farwell J. every clause 
had statutory v~lidity and no objection could be taken 
6n that score; The court did not indicate, in dealing 
with the other aspects of the case, whether in any parti­
oulat- respect it might in other circumstances have con­
sidered that ah "uncertainty" argument would have pre­
vailed; and indeed the g_uestion appears not t;o have re­
deived trtuch attention in the arguments for the two 
~ppellahts as reported. The clause which had to be 
tionstrued• so f'ar as material, we.s -

11 !f' ahd whenevel" the lands , .• , shall cease 
to be used as a racecourse •.. ~ or should 
the lands •••• be at any time proposed to 
be used for dock purposes, thert ... the 
racecourse company shall give to the canal 
company the first refusal of the .•. lands, 11 

Their Lordships said that the lands did not seem to have 
ce~eed to be used as a racecourBe and had therefore to 
d.ecide what was meant by "proposed to be used for dock 
ptirpoaes 11 • On the question of first refusal their Lord­
ships said, at pp. l~6-7 : 

11 There appear to be two possible meanings 
of the words 1first refusal'; one is that 
they mean the opportunity of refusing a 
1 fair and reasonable 6ffer 1 by the race­
course company to sell the lands en bloc 
to the canal company; tho other is that 
they mean the opportunity of refusing the 
land at a price acceptable to the race­
course company offered by- some person other 
than the canal company, which is what we 
understand by the term 'right of pre-
empti Ori I • II 

It Was the second of these two meanings which commendr 4 

itself to Farwell J. The Court of Appea next consi ~­
ed the case in the light of.the first of their two alter­
natives as being the view most favourable to the defen­
dants, a:hd f'ound that no fair and reasonable offer had 
been made •. Then follows a passage which appears to me 
to express the more basic view of the court. It is at p.48: 

"We think that the very words 1first refusal' 
in clause 3 import that the prite at which 
the racecourse company give tho canal company 
the 1first refusal' is a price at which the 
racecourse company will offer the land to 
other would.-be buyers in tho ev-ent of the 
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"refusal of the canal company to buy at 
that price, If there is no person nego-
tiating a purchase it may not be easy to 
prove that the land offered to the canal 
company is above the price which the race­
course company are willing to take from 
persons other than the canal company; but 
whenever this can be proved it seems to me 
that there is a clear infraction of the 
right of pre-emption given to the canal 
company by clause 3~ In the present 
c~de however there is no diffictllty of 
proof. 11 

'· .r ., :tn the same way there was no difficulty ofJproof 
th _this_ ci:i~e ahd that brihgs me to ~ factor' which I think 
d.ieitingtiishes this present cai3e :from both the Manche~ter 
Cdn~i dase ilild Ryah v~ Thomas. Ih both those cases the 
figH.t of :t::lfst, refusal arose upon the happenihg of some 
everit extrfuleous to any proposal of sale - irt the 
Manchester Catia.1 co, case it was when it was proposed to 
tise the iahr:is fdf:, clock: purposea and in Ryan v. Thomas it 
~~a that the lahd shbuld be design~ted for the purposes 
of a dairy, both extremely vague concepts in themselves. 
Thus the right of first refusal in:lg ht crystallize without 
there being ahy other possible purchaser- in the back­
g:botind. arta th±~ would. give rise to the diffiCUl ties men­
tioned by their Lordships; there would be ho machinery 
by which the pri-ce was to be ascertained except under 
the 11 fair ahd reasonable" approach, 

The meaning of the present clause, as interpret­
ed by- tti.e lear-ned Chief Justice, is quite different.· 
There· is no extraneous event ahd everything is centred 
rlpbh -the poesibility that Mitlal would wish to sdl1 the 
property. What he 1.lhdertook to do was not to sell it 
·at ahy priqe without fir-st offering it to Ram Kissuri 
-ht_t~e Ppoppsed price._ That might occa □ion practical 

1 diff'i cul tie's in Mi tlal I s negotiations with a prospective 
~ti~~~ but_h~ chose to make clause 7 part of his ba~iain 
with Ram Kissun and must accept the difficulty. One of 
the two alternatives considered in the Manchester Canal 

. Co; ca □e is eliminated because. there was no obligation 
' to make a 11 :fair and. reasonable" offer at any stage; 

e~cept ih the sense that what someone else is prepared 
to Pa.Y ~ay be an indication of what is fair and reason­
aole; that qUestion doea not arise. If Mitlai at any 
siege offered to sell to Ram Kissun at a certain price 
and the offe~ was refused Mitlal would no doubt be at 
liberty to seil to anyone else at that price or more -
but not at_a_lower figure without a prior offer to Ram 
tisaun at that figure. 

Apart from the two cases mentioned thete appears 
to he little direct authority on this question, There 
are a number of cases in which the right of pre-empti~n 
ar-ose by statute but in those the price was to be settled 
by arbitration. _ The meaning of "first rcfusal 11 was 
discussed in an A1:1st:ral:i.:m case Wood.roffe · v. Box ( 195/±) 
A.L,R, 47~; the following is taken from the Australian 
Di~estt 1954J Col: 95 -
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iiThe term 1:first refusal I which occurs in 
su.~h phrases as 'ha·ve. tho fir st rofusr:tl 1 

1giyc the first refusal.' 'ha•ro tho right 
of fj_rst refusvl' eta, is not n tcchnicr,i.l 
term; it is a colloquiai term of fairly 
flexible import. A merb promioe to give 
the first refusal should be tnken prima 
facie as conferring no more than a pre­
emptive right, The whole burden of justi ... 
fying this interpretation rests on the 
word I first'," 

44 

A similar meaning was attnched to the phrase 1first option' 
in 11 case mentioned in tho Americnn publicntion "Words and 
Phra1fos'1 (3rd series) where it is stated -

11Where a lease provided that should the 
lessors desire to sell the property, the 
tenant should have the 'first option I to 
purchase, the words 'first option' indi­
cate that, if tho lessors should desire to 
sell the property to any person during 
the term, they should givo the tenant 
the opportunity of taking the property 
on the same terms, and, whore nn accept­
able offer is made, the tenant should 
be given his chance to purchnse: 
Jorgensen v. Morris 185 N.Y.S. 386, 387: 
194 App. Di V. 92. 11 

I do not consiclor that Ryan v. Thomas is to be 
taken as authority for tho statement that every case of 
a right of pre-emption apart from statute is to be regard­
ed as void for uncertainty unlesa a price is stated. 
On tho interpretation placed upon clause 7 by the learned 
Chief Justice Ram Kissun was entitled to have the pro­
perty o'ffcrcd to him at £1ltOO beforo Mitlal closed with 
Fong Lee and I find hiyself in agreerncn t with the learned 
Chief Justice that the maxim 11 id certu.m est quad certum 
red.di potest 11 applied in the ctrcumstances of tho present 
case. 

The next submission is that clause 7 of the 1957 
agreement is void as infringing tho rule against perpet­
uities. On this point I have no reason to doubt that 
the case of fillt..twi....Y..L . .W.nt,liug_lt_9.4_7J _ _?_j\11 .. K~Ji.!-.filt!., 
correctly summarises the effect of the authorities in 
relation to an option to purchase. The reasoning would 
apply equallyr if not a fortiori to a contract of pre­
emption. Jenkins, ,J. whose judgment it was, said that 
the state of 'tho authorities was not wholly satisfactr· -, : 
he cons i de red !&.r.!.sl o:g__ & ~(?_U th Ji cs t_~n _11.g_i l !£.i;i.L_9.91l!.P.Ul),y__l . 
Qomm {1§~2) 29.,_Qh.D._2£_~ and _South Jiilitlsi.r._n R~gwa;y: 
Com an. v. Associated Portland Cement Mnnuf'acturers 

1 10 1 Ch. 12 Jn detail and found [at p.b!i'.5 of the 
report that the latter provided clear authority: 

11 • • • to the effect that an option to pur­
chase lan~ without limit as regards time 
is specifically enforceRble as a matter 
of personal contract ug~inst the original 
grantor of the option and that the rule 
against pcrpctui t:i.es has no relevance to 
such a case as distinct from a case in 
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11 whtch such an option is sought to be en­
:[qrc.ca.: ~gaihst some' successor in title of 

. the originBl ~~entorj riot by virtri~ bf 
?~Y dontractual obligation on the part of 
the successor in title, but by virtue of 
the eQuithble interest in tho lnnd con­
ferred on the ~rant~~ by the ~ption agrce­
fttent, 11 

, · . . Hutton v; Watlin~ went to the Court of Appeal 
($ee· (1948) 1 ill E.R, 803) bUt hot on the point of the 
perpetuity rlile; the appenl was dismissed. In his judg­
meht in tho court of first instance Jenkins, J. referred 
td ihs fact that the correctness of the decision in the 
As~dciated Portl~nd Cement Manufacturers case (supra) 
hod been doubted in Williams on Vendor and Purchaser 
(4th. Edn,) Vol~ i p.424 and Gray on Perpetuities (4th 
Ed.rt;) 366~7: Jenkins; Ji gave his reasons for consider­
ihg the dcfubts ill founded. Those reasons ore reproduc­
ed irl Cheshires Modorn Real Property (7th Edn;) 298 whidh 
quotes Hutton v, Watling as authority for the proposi­
tioh of law it purports to decide, as nlso docs 11Thc 
.n.uH! against Perpetui t ics 11 by Morris & Lench (2nd Edn.) 
22~. None of tho authorities quoted is in any strict 
sertse binding on this Court out I see no reason to come 
to~ aiffer~nt cohciuhion ahd rcspcdtftllly ag~ee with 
the judgment of the learned Chief Justice th~t clause 7, 
a~ between the immediate parties, can be relied upon 
without regard to the rule against perpetuities~ 

I now approach the problem of what relief 
shouid be granted and to which party, on the basis that 
Ram Kissuh had a valid right of pre-emption and Fong Lee 
a valid contract. It is hardly necessary to add that the 
right of pre-emption wns a contractual right no less than 
tttnt of Fohg Lee, I am in some doubt as to what the 
iefrrhed Chief Justice meant when he said that the maxim 
which he qtioted ns 11 potior in tcmpore, potior in jure 11 did 
rtot apply. The effect of the finnl decision was ih fact 
to give Ram Kissun specific enforcement, not, of course, 
of ahy agreement fdr sale, as none existed, but of his 
cohtractual right to pre-emption (leaving Fong Lee to re­
sort to damages) and the bnly reason for preferring Ram 
Kism.in was that he was first in time. It is probnblc 
that what the learned Chief Justice had in mind was 
that the maxim refers to equitable estntes while he was 
applying rules evolved in relation to the discretion to 
grartt specific performance, such as thnt in Willmott v. 
Ear~Q_r ( 1_ 880 LJ5 Qh ,D ,-2§., though tho reflnl t, was the same 
as if ihe maxrm·~en applied. 

, Specif'icall;Y; in. this phase of the case, the 
··leathocl. Chief Justd.ce followed tho course taken in 
Mnpchester Shit> Cnn,ai C~mpany V. Manchester Rfl.cecoursc 
Company (supra). I have CTlrcady ref'er.rcd to tho judg­
ment in that case, but the bo.siq fttcts were that th{; 
Canal Company had, in respect of certain land, a right 
of first refusal or p~c-6mption,against tho Racecourse 
Company, and the latter, without mnking an offer to sell 
it to the Canal Company nt a commonsuri:tto or fair roid 
reasonable pricei agreed to sell tho land to the Trafford 
ParitC9inpany. It,w::i.s .held (ail tl;J.ree com,panies being 
parties. to the action) that the 11 first refusal II involved 
a negative contract not to part with·the lond to ony 
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other compnny or perso:n without giving that first rcfus[-il. 
That negative contract was enforced by injunction. The 
difference between that ca~o and thiss n9 h~s been point­
ed out, is that the Trafford Pnrk. Comp[~ny had full lmow­
ledge of the right of first refum:il and Fong Lee did not. 
The learned Chief Justice did not consider this differ­
ence material. 

On that question there is much thnt is hellful 
in the case of M.9.l:J-~JLY..1-Jial..QJL.£!.nd_..§.9J:i19..£.Vi3=.,le __ U 911 
l.Q...N.Z1L,R, 201 t decided by the Court of AppeCTl of New 
Zeal~.nd. The fr1Cts in essence were tho.t M, held nn 
Bptidn •for vnluable considorQtion frdm H~ to purchase 
a piece of land nt n stated price, v~lid for ten days. 
During the currency of the option, H., under tho impres­
sion that M~ had nbahdoned his option, agreed to sell 
the prop~rty to s. Thon 1 still within the 10 dny 
period, M. exercised his option. Tho court held thRt 
the option created an interest in lnnd and the holder 
had D superior equity to th2t of S, and was entitled as 
between himsdlf and S. to apecific performance of his 
contract. Williams, J., one of tho member of the 
Court, held further that oven if no interest in land 
passed to the holder of the option, yet tho option was 
a contract affecting tho lnnd which tho court would 
enforce in priority to the subsequent contract 'vVi th 8. 

. In his judgment Williams, J. considered in 
detail London & South Western RailwGy Company v. Gomm 
{supra), ti10 South EGstorn Railwny Company v. AssociGted 
Porthmd Cement Mrmufacturors (supra) rmd tho l\bnchoster 
Ship Canal Company v. Manchester Racecourse Comp.'.:tnY 
(supra)~ In relation to tho last-mentioned case 
Willihms, J~ said 9 at p,210: 

"As the Trafford Pnrk Company could not hGve 
obtoined s decree for spcci fi c performance 
of their contract for purchQsc, and ns the 
carrying-out of that contract would be a 
breach of a prior contract by the vendor 
affecting tho land in equity, the Court re­
strained tho carrying-out of the contract. 
The effect of that decision was that the 
right of re1'usal the C[tnnl company origin­
ally had was preserved to them in its in­
tegrity." 

. At p.211-2 he said: 

"I do not think that either in Lumley v. 
Wagner 1· DoG. M. & G, 604 or in the 
Manchester case it was an essential ele­
ment for the success of tho plaintiff that 
tho third person with whom the subsequent 
contract was entered into should have had 
at the time he entered into it knowledge 
of tho first contract, or thnt tho Court 
in the Manchester case intended to base 
its judgment on thnt circumstGncc. Iri 
tho Manchester case, as in the present, 
although an interest in the land may not 
have passed, t.here was an cqui ty attaching 
to the land. Where there is nn equity 
relating to the land which binds tho owner 
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"of the land, there is an equity attaching 
to the lanc;l. Equity acts in personam. 
It was contended that the contract for sale 
vested an equitable estate in the purchaser, 
artd that 'the purchaser was entitled to hold 
the estite discharged from all equities 
which existed at the time of his contract 
but .of the dxistence of which he was then 
unaware. I do not think this is so. Mr. 
Dart (Vendor and Purchaser (7th Edn.) 288) 
says: 

1rt ls sometimeo stated in general 
terms that by the contract the pur~ 
chaser becomes in ~quity the dwner 
of the propert~; but this rule 
ap~lies only aB between the parties 
to the contract, and cannot be ex­
tended so as to affect the interests 
of others. If it could, a contract 
for the ptlrchase of an equitable es­
tate would be equivalent to a convey­
ance of it. Before the contract is 
carried into effect the purchaser can­
not, as against a stranger to the 
contract, enforc~ equities attaching 
to the property. 1 

Where there is an equity as distinguished 
from an equitable estate, and the owner of 
the land contracts to sell in derogation of 
that equity, the purchaser can only protect 
hi'hi.self if he completes his purchase without 
hotice of the equity. As was saitl by Lord 
Westbury in Phillips v. Phillips 4 DeG. F. & 
J. at p,218: 

1Where there are circumstahces which 
give rise to an equity as distinguish­
ed from an equitable estate, as, for 
example, an equity to set aside a deed 
for fraud or rectify it for mistake, 
the plea of purchase for valuable con­
sideration withorit notice is a good 
defence. 1 

"It is abundantly clear that, although a pur­
chaser at the time ho makes his contract is 
unaware of a prior equity, yet, if he has 
notice before he pays the whole of his pur­
chase-money, he is bound in the same manner 
as if he had notice before the contract: 
Ker~ on Fraud 3rd Edn; p.331; Story's Equity 
Jur:sprudence 13th Edn. p,63, para. 64(c); 
Fitzgerald v. Burk 2 Atk. 397; Story v. 
Lora. Windsor 2 Atk. 630; Hardingham v. 
Nicholls, 3 Atk. 304. No case can be found 
where this principle has ever been called 
in question." 

I 

That passage supports the opinion of the learned Chief 
Justice in the present case that the absence of knowledge 
on the part of Fong Lee of the earlier contract was not 
material. For completeness I would add that while the 
findirt~ of the court in Morland v;. Hales and Somerville 
(supra) was that a valid option at a fixed price passed an 
interest in land, n mere right of pre-emption, in the sense 
of first refusal, did not. Williams, J. at p. 208 said: 



"The d.i stincti on between tho 8bove case 
(i,e. the Manchester Canal cnse) and a 
simple cipti on to purchase is clear. In 
the former caso the vendor is under no 
obligation to sell nt all. 'rhe only 
effect of the right of pre-emption is 
that the vendor, if he does sell, must 
give the owner or the right the oppor­
tunity of buying at the same price at 
which the vendor proposes to sell to n 
third party: sea Dart on Vendor and 

. Purchaser (7th Ecln.) at p,275. Whether 
th~~e shall be a sale or not 9 and tho 
pric0 at which tho lurid is to be sold, 
rest,s with the vendor. In the case of' 
an option for valuable consideration to 
purchase at a named price, the matter is 
al together out of the vendor I s hands, 
and it rests with the holder of the option 
alone whether he will exercise the right 
to purchase the lands which the option 
gives him, The holder of the option hns 
a vested right to tnke the lnnd from the 
owner without his consent. It is diffi­
cult, on the one hancl 9 to see how an 
interest in land could pBss to a third 
person under a contr8.ct which c1oes not 
compel the owner of the lancl to sell nt 
all unless he chooses; and, on the othor 9 

how it could not pass where there is an 
absolute right to purchase, and it rests 
entirely with tho ovmer of that right to 
decide whether he vi/ill purchclsc." 

There is yet one more pnssagc in this very compre­
hensive judgment of Willirtms, ,J. which h8.s relevance to 
the present circumstances, It appears at pp.208-9: 

"If an interest :i.n the lan,d pnssod in 
the present case by virtue of the option, 
the estate in equity, which passed to 
Somerville under his contract with the 
syndicate, would necessarily be subject 
to that interest. Somerville cannot 
claim as a purchaser for value without 
notice, 3 s his contract has not been 
completed by payment of the purchase­
money and a conve~rnnce of tho legal es­
tate. The appcll,rnt, therefore, j_f he 
properly exercised an option which he 
had not abandoned, would be entitled to 
spoci f'ic performance of the con tract 
which his exercise of' the option created," 

Following whn t is expressed there Rnd in the last 
portion of tho quotntion :from pages 211-2 of the judgment 
of Williams, J, I take the view that Fong Lee could not 
claim to be a purchaser for value without notice, as he 
had not become tlw regi stored proprietor of' the leasehold, 
the equivalent under the Torrens System of getting a con­
veymicc of' the legal estate. FurtheP support f'or this 
proposition is to be f'ound in Cheshire's Modern Real 
Property (7th Edn.) p.61: 



16. 

';::-; r' .. ·! i •. , ii'l'~e ohe person, thereforq, who,se con-
·: I i'J; ,,; _· tlciehce; wEJ.s lihaffected and against whom 
;1 ) lhe eq_µ:.l table estate became unenforce­

,_able: was the purchaser for value of ~he 
• a_ega1 estate without nqt ice of the rights 
· of the cestui gue use, 11 

The matter must, however, be taken a step further. 
The ~~qtll~~~cnt thctt Fong Lee had to become the rbgistcred 
proprietor before he could successfully rely on a plea of 
purcha.ser for value without notice applies only if Ram 
Kiseun 1s right amounted to an equitable interest in land. 
If he had ho more 'thah what is called a mere equity (see 
Snell on Equity 25th Edn. p~18) Fong Lee's interest would 
preVail, eveh though he did hot obtain the legal estate1 
provided h~ w~s the purchaser for value of art equitable 
interest without notice: ,Snall ort Equity (op. cit.) P.18; 
Phillips vi_ lliiJJi:ps ( 1_ 861) 4 DeG. F. &_ a-_j 208 at a15~218; 
Cave v. Cav-e (1880) -~5 Ch~D, 6391 Tho learned Chief 
Justice con~idered; but without enlarging on -the toJjic~ 
that this Was not a case of Fong Lee being a bona fide 
purchaser for value of on. equitable interest without 
notice .. bf the equity. I have been in some doubt on the 
question. Certainly Fong Lee acquired an equitable 
interest as soon as he agreed to buy the leasehold. But 
was he a nurchaser 11 for value 11 before he received notice 
of Ram Ki;sun 1s claim? The facts found were that he had 
notice 6 after signing the agreement, but before his son 
went to Suva on tho Jrd September 1963, to lodge a caveat 
and Gbtaih the necessary consent, Parngraph 2 of the 
agreement of the 30th August, 1963, indicates that the 
purchase money was paid to the solicitor to be held in 
trust _j:iencl,ing the. consent being obtained. Before that 
happened_~IJ,erefore, Fong Lee had notice, which he admitted 
in his pleEidings to be notice qf an. o_ptioti fci purchase. 
He_ tllsci p1eaciEic1 that on the 4th Septembe;i;, 1963, Mi tlal 
refused to ._seii and purported to treat tho agreement as 
h'l111 and void so there can be no doubt that the purchase 
~oney remaihed available for ~ong Lee if he wa~ prepared 
-bo take iti · · · 

I do not thinf that in the circumstances iong 
tee ~rid parted with his money ins sense which made him 
a purchaser fo1• value, b afore he received notice, parti­
culariy a:s :l. t was through efforts made on his behalf after 
he received notice, that the necessary c onsertt .was -farth-
c,ohl~pg. . In a sense the money was socupod to Mi tlal by 
beirtg heid by the solicitor as stakehcildcr, _btlt it ~as 
decid?d in Hardingham v. Nicholls {1l!J-5l ~ Atk. 30¼ that 
secur1 ty for payment given before not ice Vf,as .not enough; 
there must be actual Payment. I conclude therefore, 
though not without hesitation, that a plea of purchase 
for value without notice cannot be supported on any 
g:round. 

That being my. opinion I do not find an;f ground 
for holding thai the learned Chief Justice erred when he 
treated the matter, not as a cnse of competing equities, 
but on a purely contractual basis, and applied the prin­
ciples laid down in the Manchester Canal Co. case which 
were followed in Morland v. Hales. I respectfully agree 
with the conclusions he arrived at on that aspect of the 
case and it remains only to co.nsidcr the arguments based 
ori the failure of Ram Kissun to protect his rights under 
clause 7 of the agreement of February, 1957, by register­
ing a caveat; 
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I will assume for the purpose of discussion that 
t II 

I{i ssun had what is called a "caveatable intercs by 
am of' that clau0e. The facts relevant to this po.rt 
irtu: cnse are that Ram Kissuh~ between February 1957, 
f tihe date of Fong Lee I s agreement did not lodge a caveat: 
nd Lee made no search of the title _b eforc entering into 
onS reement,. though his son may have done so before 
is a~ Fong Lee 1 s caveat. In Abigail v. La£in (1234) 
odgi g 1 the Privy Council described, at p.5OO the system 

d • gi stra t ion in force in Australia, which is similar 
of :t'hat ih Fiji. ,Having said that no notice of trusts 
to t tit3 ~rttered in tli.e. register book their Lordships con• m!tu~d -biHi t .it has long been held that equitable claims !nd interests are recognised and -

11 for the protection of such equitable 
interests or estates, the Act provides 
that a caveat may be lodged with the 
registrar by any person claiming as 
cestui que trust, or under any unreg­
istered instrument or any other estate 
or irt terest; the effect of the caveat 
is that no instrument will be register­
ed while the caveat is in force affect­
ing the land, estate or interest until 
after a certain notice to the person 
lodging the caveat. Thus, though the 

·legal· interest is in general determined 
by the registered transfer, and is in 
1aw subject only to registered mortgages 
or other charges, the register may bear 
on it S face a notice of equitable claims 1 

so as to warn persons dealing in respect 
of the land and to enable the equitable 
claimant to protect his claim by enabling 
him to b:t'ing an action if his claim be 

. disputed. 11 

As to the position where the re are conflicting 
equities the ma~im ~ui pr:io1; _est ~empo]:~io:r__ es~ jure 
applies unless that which 1s relied on to take away the 
p:tie-exi at ing equitable title can be shown to be something 
tangible and distinct having grave and strong effect to 
adcOm:{lliSh the purpose" - see Abigail v. Lapin (supra, at 
p. 504) ~ '110 overcome the priority in time rule the 
later eq_ui ty must be what has of'ten been called a 
"superior" equity and; as it v1as put in Abigail v. Lapin, 
at p.504 -

11 • • • • the test for ascertaining which 
incumbrancer has the better equity must 
be whether either has been guilty of' 
some act or default which prejudices his 
claim. 11 

The essential facts in Abigail v. Lapin were that register­
ed proprietors of' land. transferred the same in December, 
1923.1' to a second party, by way of' absolute transfer though 
the reaJ.. nature of the transaction was one of mortgage. 
The second party became the registered proprietor and in 
September, 1 925, mortgaged the land to a third party, but 
the mortgage was not registeredj the third party had no 
notice of' the prior equitable interest of' the original 
owners but had not searched the title. The original owners 
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. h!:!.li lodged no caveat. The Privy Council fbund that the 
- equity of' the third party prevailed, because the original 

owher~ had Mr~ed the ~ecofid partj with po~er to de~l with 
the l.ahd as own et, The maj od ty judgment of the High 
Court of Austral iii was reversed.: that judgment had pro­
ceeded largely upon the vie~ that the absence of a caveat 
by the original owners can have had no effect in inducing 
the third party to lend the money because no search had 
beeh made. The Privy Council thought that the majority 
of the 1-:Iigh Court might have taken the view that there 
mbst be something in the n~ture of a direct representa­
tioh by the original owner to the third party. To this 
~heir L6rdships said, at p, 507: 

''It is true that in cases of conflicting 
equities the decision is often expressed 
to tum on representations made by the 
party postponed, as for instance in King 
v. Kirtg (1931) 2 Ch. 294, But it is 
seldom that the conduct of the person 
who~e eiuity is postponed takes or can 
take the form of a direct representation 
to the person whose equity is preferred: 
the actual representation is in general, 
as in the present case, by the third 
party, who has been placed by the conduct 
of the party postponed in a position to 
~ake th6 representation, most often, as 
here, because that party has vested irt 
him a legal estate or has given him the 
ihdidih of a legal estate in exdess of 
thg' interest which he was entitl~d in 
:ta:ct t b have, so that he has. in c:ohseq_uence. 
beeri ehabled to enter into the trart~acitibh 
with the third party on the faith of his 
poS~bssirtg the large~ estate, Such is· 
the positioh here, which in their Lord~ 
ships' judgmeht entitles the appellatits 
to succeed in this appeal." · 

in their judgment their Lordship~ ~eferred td 
.. Butler v. Fairc1Ql1gl} _ _(J_2_1.l)__?J.. C_;_k,R.!....:2§. and it is.necess­

ary to look at that case~ On the 30th June, 1915, G,, the 
registeted p~bprietor of a lease, agreed to charge it to 
the pl~intiff, bn the 2nd July, 1915, G~ agreed to sell 
the lea~rn td the ciefendaht and oh the same day the con1:iid­
eration was paid ahd a transfer executed. Before pating 
the donbidbt~tioh the defendant caused a sea~ch bf tht 
title to be made and found no notice of the plaintiff I s 
charge - no caveat having been lodged at that stage. 
The defend~nt had in fact no notice, express or implied 9 

of the exi~tettce of that char~e .. The plaintiff lodged 
caveat before the defendants transfer was lodged for 

~egistration~ but in ve~y unusua~ circumstances it was 
later registered without fraud dn the defendant's par+, 
This fact, 1 think, played a major part in the decision 
of the m~jority bf the High Court of Australia, but it 
was the aspect of the judgment in relcttion to the priori~ 
ties betwe~n equities which ~as considered by the P~ivy 
Council in Abigail' v, Lapin, and stated to hav-0 betri 
rightly decided. 

In Butler v. Fairclough, Griffiths, 0.J., treat­
ed the problem as being whether the plaintiff havlng ac­
quited his equitable right took or failed to take ali ' 

I 



reasonable steps to pr~vont G. ~rom deuling with the land 
without notice of' the plaintiff 1 s title. He considered 
that he had not, was unable to draw any lfne as to the ti~e 
~ithin which.a cavent Ghould bG lodged, and said that a 
person who does not act prompt]y J.'.)fHJR tho advantage which 
he would have gHinml througJ-l 9rompt i tudc, Isaacs i J. said 
(at p. 97) -

"In my opinion, in the abocnce of some 
clear cx.plunation juatifying or excusing 
this failure it is ono which; at all 
events in so simple a case as on equit­
able mortgage, poatponcs the mortgagee 
to the person bona fide misled by the 
result 0£ a search ~sin the precibnt 
case. The protoction given by the Act 
to an unregistered and, perhaps, unrcg1s­
~rable transaction is coupled with tho 
price of diligence in guBrdD1g others 
against loss arising through ignorance 
of the trnnsact ion. 11 

· 

In addition to □ tal:.ing that Uwy consid0red 
Butler v. Fairclough was rightly decided their Lordships 
in Abigail v. Lapin said that the 01tly cliotinction between 
the two cases was that Abigail was not proved to have made 
any search before lending the money. They went on to hold 
th::it in Abigail I s case tho nbs(mco of a search wns not 
mnterinl. I do not understnnd that the true meaning of 
their Lordships in so holding was thut the absence of a 
search is never material, It was certainly held to be 
mate~inl in Butler v, Fairclough which their Lordships 
held was rightly decided, and I would make bold to say 
that had no search been made in that case (which already 
appears to place upon the holder of the e!3.rlJ.er equity a 
requirement of prompl:.itudc of the highest degree) Butler 
v. Fairclough would have b cen differently ded dcd. On 
this question, in Abigail 1 G case their Lordships referred 
also to th_c New Zc al and c nse J!9ll9Xb CJ.!!..~ .. Y-!. .. li.?...ti.Q.11_q..L_B ank 
of N i:. .. i . Lt sh_l,Ul2.Ql N. Z . L ~ J!,_.i..,,.l_Q,g_ in which the facts we re 
very similar, in thnt the true owner oi' land had enabled 
another to obtain a registered title and thereby to hold 
himself out as full owner ancl so to mortgage the property. 
Their Lordships observed that no qunstion was raised in 
that case whether the second incumbroncar (the bank) made 
any search or inquiries. rt is in fact an open question 
whether the bonk did cause the title to be searched but 
there is a clear indication in the ;judgment of Denniston, 
J. (at p,105) that he would lrnvc consic1.cred a B8arch by the 
true owner at a certain st,9.ge of tho c;:vcnts as a material 
factor. 

My underst~1ding of this aspect of Abi~ail's 
case is that it holdB 9 that on facts such as were being 
considered and which 1:11 so ob l:.oi ncd in the Honcybonc ca □ o; 
a search was not material. I apprehend that decision to 
ari □ e from the fact that in each case a decision could be 
8rrivcd nt upon equitable principles wt tl1out pnrti cular 
regard to the land registration logiol3tion, and because 
in both cases tho earlier cquJ.to.bJ.o in01..1mbrsmcer had by 
a positive act crbatod a false situation and thereby 
enabled another to deol with the nccond incumbrEtncor on 
that false basis. Tho dif~crenco bctweon those cases on 
the one hand, and the inst ant case and Butler v. F'o.ircl ough 
on the other is that in tl1e lnttor there were no positive 
nets on the part of the c nrlior CCJ.llitnhlc incnmbrancers 
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~'Wh{ch changsd the positioh of the true ownet' in o.ny way. 
· Hif waEI alway~ registered as the proprietor of tho land and 

did hot acQUire such registration because or any act of 
the earlier incumbruncers, The orily way in which the posi­
tioh could be expressed in t()rms of Abigail 1s case ia that 
the enrlier incumbrunccr, by failing to register a caveat, 
had enabled the rogh1tcrod proprietor to hold himself out 
as an ownor who had created no equitable interests. But 
how ban that failure have any effect on the fuihd of a 
lotet• incumbranccr who does not know whctilor there is a 
registered cavcst or not, because he has not both~rcd to 
search? lt is true that in Abigail 1 s case the Privy 
Jouncil held that there need ba no direct representation 
from the earlier to tho subsequent incumbrnnccr where the 
act of the earlier ha.d cnahlcd another to cloth himself 
with the indicia of title and so make the representation, 
bub bhere ~a~ no such enabling act in the p~c~ent case. 
1t seems to me that, where the ohly failure on thc·pa~t 
of the one arises out of u neglect to tnkc advantage of 
machinery provided by the land registration legislation, 
neglect by the other to search the title is equally~ 
f'oilti:re to take advantage of the same machinery and it 
~ould be difficult to separate the degrees or crilpabiiity 

, or hegl igence of the two pnrties. Certo.inly oh ah ottempt­
··, bd balance of thu two I would not say it was weighed down 
': ~tlycrsely to the earlier incumbrancer by 11 something tang-

ible and distinct, having grDvo and strong effect t6 
accotnplish tho purpose 11

, . 
:,, , , , For the reasons I have given, if the ihtet-ests 

bf' m1.lri kissun ahd F'ohg Lee wore regarded as comp0ting 
equHa~le ihterest.s, I do not consider that in the ci:l:cum­
stihces the fniltlfe of Ram Kissun to caveat was sufficient 
'tO ,. dispiec~ the effect of the maxim qui prior est tempo,rQ 
~otlb~ ~cl~ dUte. Had Fong Loo searched the register . 
befo~c entering into his agreement and found no caveat I 
would have been of the contrary opinion. I am aware 
that in certain Canadian coses much greater effect has 

. been given to the registration of a caveat thnh has been 
the case in Australia or New Zealand, For example, in 
Clark v. Barrick {1~50) 1 D.L.R. 260 ,W equitable interest 
protected by a caveat was held to prov~il over an earlier 
equitable interest the ca~cat in respect of which was 
lodged later to tho one first mentioned; no party had 
acted other than innocently. That decision seems to have 
beeh influenced by a different approach to the position of 
equitable estates under the Canadian lcgi slat ion, and to 
amount to saying that rogistrE1tion of a caveat will of 
itself confer priority. Th1J.t has not been tho case in 
Australia or New Zenlo.nd and was not urged in Abig1J.il I s 
case. Iha comparatively recent case, Miller v. Minister 
of' Mines { 1963) 1 &l E, R. 1 Q2, the Privy Council said, 
.. n relation to New Zealand legislation, which is similar 
ih this t-espect to that of Fiji (pp,112-3) -

"The caveat procedure is an interim pro­
cedure designed to freeze the position 
until an opportunity has bean given to 
a per•son. claiming a right under nn un­
registered instrument to regularise the 
position by registering the instrument. 11 

rt has not been claimed in the present case that Fong 
Lee 1s caveat of itself afforded him any priority. 
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I have discuosod tlw last question on the assumed 
basis that Tiam Kissun hQd by virtue of clause 7, an inter­
est in land. This □ppronch socmcd nccess~ry because if 
on that basis Fong Lee's interest would hove prevailed in 
the absence of a c8voat, it would be difficult to deny him 
specific performance if Ram Kissun's interest wore in fact 
less than an interest in land :::i.nd not such ns to cntitl9 
him to lodge a cnvent. rt would have appeared paradoxi-
cal that a mere equity should prevnil in Ram Kissun's 
favour where n full equitable intGrost would not. On the 
view I have exprcsoccl, that position docs not arise. rt 
emerges with some clarity, however, from tho Manchester 
Canal Case {supra) and Morland v. H8lcs ( suprn) thnt Ran, 
Kissun 1s right of pre-emption did not in fact give rise to 
an interest in land and was therefore not co.veatablc: (sec 
Adams I Lana Tl'ansfcr Act ( 1958) pp. 297·-301 and St8.p.es & 
Co. v. Corley & D.L.R. (1900) 19 N.Z.L.R. 517 at 536-7). 
On this basis Fong Lee I s failure to search tho ti tlc was im­
material but Ram Kissun was guilty of no default in failing 
to lodge a caveat, as he had no covcat~blc interest. (For 
the purpose of the o.rgurrc nt r think tho f'act that the Land 
Office, at a later staGc, did not reject a caveat is im­
materi8l). The resulting position is that the rights of 
Ram Kissun and Fong Lee full to be decided without regard 
to the Land (Transfer and Rcgistrntion) Ordinance (Cnp.136) 
which was the appronch adopted by tho lo::i.rnGd Chief Justice. 

To summarize my conclusions, I agree thnt Ram 
Kissun 1s right is not too uncertain to be cnforcca.ble, 
that "it is not void by reason of the rulo against perpetui­
ties, that Fong Lee cannot validly clnim to be a purchaser 
for val uc without notice and t hnt he C8.n dcri ve no assist­
ance from the fact thnt Ram Kissun did not register a 
caveat when his right arose. In the result the leE1rned 
Chief Justice wa/3 entitled, in my judgment, to apply, so 
far as the circumstances would allow. the principles of 
the ManchGster Canal Company case. 

r would therefore dismiss the 8ppcal with costs. 

T. ,J, GOULD 

JUDGE Q.f AEEBJ.41!. 

SUVA, 

14th January, 1966. 


