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R•"• Yo~rnloy for ~rroll,,rrb 
ll. Mioh~., Crm·:n eounrml, foy, Tier.ronnr,,nt 

JU1Jm'il.E!l..l: OF f/lAJWAGK 9_ .J: • 

On t:11~ Jr.cl rn.'1.:r.~11 J.CJ(;{) ·tho Pif':rell·:!nt vnn conv:1.nt­

_e(l by tho TJn.P:jir:rbrc-1,te I n C!o11rt: nf pr.:rjury :i.n rerr0.nt o:f 

evic:J.cnce wrd.ch t11c n1:,rc11-,.n·t; Ji:, ci. n;1. v~n on thr,:i ~6tl1 r~•,.y, 

1965, in ·the ~-ia.~tntMte I n Court, in thr. c01u.·r:1e of 0m 
n.otion wh:J.ch the n.p:roll....,nt 11,,,~ b:ron .. n;ht: r.tg':l,in!lt one R'lm 

not rmcnJr. En1ltrh, .1•1,vo r?V:!.(1 enoo ::l.n nmrort of 1d.c cl<1.:tn 

· in Tfindi, 'Ulc'l. thtr. vnn :ln-ternri~1;r,1_ :tnto rn-~Urh by t 1w 
Con.rt Intcrrrcter Mr. V.7. i;n••.rnr.. 'T.1110 m, .. 1ir·b:!'"to nho 

-prer.iOed -"l.t tlte llC'.1.:r.in·~ ,7',r nr. :r. "· 0r:110r1.rr·on. 

The eviclenee r:i.,r1inrit the n,ppell .,.nt r:i.t the ·t:ri'l,l 

for :rerjU"f'Y vn.n th.,.t of t\•;o vd.tnenoen only. M:r.. V. F. 

Shl'\mn. FJworo th.'J.t he ltrtO no:r:rcc!il:r :lntorrretac1 int:o 

t,;n,1lir.h to tho rl:vrtr:tr:i.t~ ·,11 tli. h li11c ·1.r:rcll,.,nt h•cl 

e.r.iid in tnc cot1.rf':le o:f 11ln !;)Vi{1r-mcr.i :!.n. 1T:l.ncH.. Ho conlc1 

not rem~mber in c1.et,dJ. t 1,0 cvlOonno .'~:tv.-·n "by tbe? ri:rmcl­
ln.nt rm(l hri.c1 no·t 1:nO.e no bnri t:>f t·1:d:; ('v:1.f1encc or 0 1vrn1:-r,,J 

r1,·vtirtri.tE1, n;·1 ve rrv:trT~rrno tln.t 11.r:i 1t '(1 krmt; ·i. fii_J.l i:·t:HJO!'O 

:!.n t 110 r~nri:l:l.r~11 l·•.n ·~n:i. ~n o:f t 1,.n rnr:l. r7 r,nc!!'.'l ·rt 110n h,y thr::> 

~·1.nncll··1.nt 0,n t:r.•"\nr.1;·1.tr1(1 f;n "d.n hy 1i 1v, C'ou:rt ln-bori'T'('t("?!' 

wr:i.n no:r.m:J.t·tec1. to :rnf:r.i:,rh. 11:tn nr1:1.0Yy frn-r:1 tiw :r.8~orc1. 

r;h:tcll ~.e h~J.c1. ko71 b r,n<l ·t;ivm ,1n.vo rlo·ln:l.lrrl evh1nncn in t 1.v::i 

n~.r·o i'10:r.r'l.A •1.r t.11.or·c of thn I't'HJ'.)rcl 11c h•>.(1. m'H1e. 



'.l:he '"'.r,poll'l.nt n.pprrloc1 t.o t 1y, ·'.11rrf'.'"lO Conrt o:f' 

Fiji nrr1.inrt t1in conv:!.otinn on tlv:? 7,r.ouJ.1~1 tT1Tb 11r. 

IJ.'homprion' r, evtdonce W"".n iv,".:r.n'l,;v .,,n~ rhould. n0 f:: n---.ve hrien 

n..dm:1.ttea. ~nt:J.n--~ nm1or r. 11.0 ·r-r0vf,,~."'1:' 0f riocr.tnn ~(11\ 

of tl'\e f':J.j:1. (~rn,rt of ~PT'"''l Orr1·1,) .,,,~" t: 1vi •::ul':rGr.c C11,i-r•l; 

ror:,ervofl two f1l'.1J'3' t::ionn of ln.w for c 0 nd.c1 or-1.tion hy th.:tr: 

Court. Ther·e r.p.1eritirm.n r1.:r.et 

"(l) r 0n n, ch':1:r...,(.c of' rcrju.ry con.t:r':'..ry 
t;o rect:ton lf)f'; 1) of' th.o , ,.,,n,,.1 Cor1o 9 
\·,1rnro ·ttw '10m 1 r·0cl h·)r. .rbrcn rvrorn tcs­
tim.0n,y bo:forc ", 1hg1rtr·•.to in. 11 jud:!..­
ci<1.l proco8(1.irv; thr0u.'.:\h t 1rn Me0:1.uri o;f 
11. M"lorn Court Interpretor, in the evitl­
ence of the r~'7J'(iotr.1.tc of Yih-:>.t tho 
Inter:rroter h·,.~ tnt0rrrotcr] fnto 
l";;n.gliC'h vi,11.,,1, 110 nrws ti-ir1 n.ccm~ca. 11.'l.f:l 
r'.11c1 in t110 vrrn".ct1J .... r, ~oryinrdblo in 
a1t:!.ilrrnce n.g-"j.nr.t t11i:? n.ceur 0,1 or in 
rm.ch e,r1r1encc :tn---.t1mJrmlhlo on t,rn 
1Totnv1 t 11,., ~ l f; ir h0.,.rr·1.y? 

(2) On o, c 11'..1r10 of rorju.:ry cont:rnry to 
r'1CC tion l'J6 (1) of tho rcnn.l Ooc1.e where 
/"\ M-,girtr1.te 9 before t'rho:m the r::,.ccuned 
it,,0 tJiven ·the ev:taenc~ nllc;Jod to be 
:frtloe, in the couroe of 11in • the 
M11.gietrn.te' n c,r:lfl.once !'rodur.on the re­
cord of the rr.oceedin•Jo m..,,lle by '1:1:lm 
11.n~. n.ao1~tri it 'J,o n record of w11'1t the 
n.cc1u·\ca h'1,r:, r,"'lrl, 1.r r1.1c11. ri, :rocorfl :f.'t­
nelf' rv:J.m.~ nci hlo in cvir10:nc0 of n1r1t t 1v, 
o.c<mre(l rn1.c1 or m'"t.y :tt 0nly be :r.ofcrrefl. 
·to, by ·t1tr) Mrt'.!i.r..:tr'1tr.i w1v, :tr ']tvin.~ 
(!Videnoe, to rafren11 11.tr r1err1ocy?" 

fl'\oed. with \7ho.t rroulo 11.r1'n"'.r ho hn n. cor,:rlote J.n,cl-:: of 

ooml"'UlGive ·1t1thority. G0nfltct::J.n'1 (1oc:!r·ionn hri.ve hncm 

r;1;ven :tn ·t;t1e C0uTtr• of' F:l.;1::!.; ''tHl jnrln:-ri0ntr: r,:ivc:n tn 

other Oom.r"om·,0·1.lt11 Con.,,,·br~ on t 110 ,,..,_,nr r·n11;1n~t: nllPt nrc0r, ... 

nr:,,rily bl3 (l:itnT'ltnor} c ,.rof11lly in t 1w 1i :1rl; of' O:lffe:rr:rnccn 

rimoni:t ttm ro lev-1.nt; Fl,;,·1t1.1t;n r, ·1.n r1 OT.'(l tn: 1nl'."0 r. J t lr'. t:n10 

th'1,t 0,('Ci.•·:ionr ()f 11-\. ';h. rr·rr"U''.n~vr 0 >,1_1t;t10Tlf-;y c··n b(' f''n1,pr1 

on t;11e b1·0·1 cl -~cmor •1 rr:!.•~~:h,J.e f1,-r~r·0r, ~:Ln ·; ttv"' ,,,_,r-,r•-t10r1 of' 

\7110 ttv'lr ·tho 0"'1:t,1.ri~1co r•n1,_ ;11.t to bn •1,rl(lp.cn11 9 b1rt ir:- t t;11.I'.' 

tr'1nrl,.,,'bion :tnbo fin;15r·11. .f \7lv1.t, t;:,0 1·"1.tnoriri rn:1(1_ 1:n. 

·in.o tt1.0:r. l (1.11 ·;1.1··1.n;r', :l.r· 11.n 1 :rr,·1;v or, i.·1· r·0 • "-!J. n.·:.cn !~:.i.on f;0 

It f n :f:l.rr•t nrJCl9"';''l,1'.;! to 0n11.•·5 r1 0r t 11.o rT'nv:l.r·t·nv, 

of tho co(1C o:f rr1Jc(H~vrri '"'.r-r,].:tc,.,,i')1_0 !:o th,,, O,:mrt rw• 1r­

i.n,1 11.t rh:1.cl1 1,n.n hcni7o:r.c,(1 ,~ 111:, C'V:iJ1f'nnn :1.n r,wnnnt of 

w11tc11 bh.o c 1r,r7,r:: of rc:r. ;ln:r:·,v w·1.r-• hron -;11h. 



'.rh0 releV''.Ut r,0c+.:f.onr mrnJ.,l r1.rT'0'l,r to b<:! roctionn \OO 
52 ,':tlld 62 of the 1·h.,,;:i.r1tr·1,t0n' Con~br·· 0rr.1:1.n".!.nce (01),J:l, 5) 
and rection 4 O:r<l""r III of the N~'.:i;·i.-,t;r,, t.0r· 1 • Cou:rtr R11.l0r·. 

Them~ ren.d.t 

"52, The l'lngu·,_:,:r:,, of m" .. ";1.r.trr;ten' court1:; 
ch~ll be Englirh." 

"62. (1) Subjec·t -f;o Pr:i.rt V of t 1l'? Crlr!'.in,:i.l 
Procea.ure Coa.e, in every c-:,.re he8.rd 
before a mngirtrate•n court, nnd at 
everij r::i·hge · t 1rnreof, t 11e prcoiding I~'J.g­
:tritrate rh·1ll, en.ve .,_f:' 11cre:! .. n-:,.fter pro­
vide:HJ, t'1b:i r1o 1:m in ,1J'.'i ·th\'.J the or:1.l 
cviclence ~:l.-vrrn. hcfor~ t1v, 0011:r.t or r~o 
!'1.Uch tlrnreof n,s 11f? dPC'7P n,,tcrt-,J_," 

Section 4 of Ora.er III of tho Th,g-:i.rtrn,ten I Cour-to Hulen 

readst 

"~. If, :ln "'nJr c-:,.m:m or !'1.•·1.tter, any 
accur.:ec1. rcrcon, F,.rt,y, r"Ji tnoss or other 
perr:mn io t1.U' 1.IJ:J_0 to spc:1Jr or unrlorst..,na. 
the .P.n1lt:::;l1 l'"1.n:;t.l'1.JO, the court mn.y 
direct n, fit !".l.nd proper pornon to nttend 
rtnd interpret the proceecUn.gs eo fr.,,r ae 
mn.y be neceo~.,_ry. JJefore oo interpret-
ini3, nu.ch pornon 0117.11 r,wen.r on oath in 
the follow:l.n~ f'o:rrnt 

"I r:ffrc,.,.r 1; 1v:i.1:; I vrill well .'l,nd 
tru.ly in terprG"t n.na. e11:planation 
m·:'.ke of n,11 cu.ch mo..tters and 
thin.gr. ri,s r-h"',11 bo required. of 
me to tl.1e ber:it of m,v nldll n,nd 
una.errit'7na.ing. So holp me llod. 11 " 

The f!ecticns quoted. I'!l').ke tt clen.r th.'1.t the Court 

record mu.rd; be kerit ~.n Jfarr,liolL For {!enero.l purpose □ 

it ir, thin :t:ocr1rd nhich m.m,t he t1roclucnfl rind ff.ccentea. 

a□ n.n 11.uthori·t·-,.tj_yp nt'1tn· 1rn1t of rJh.n.t tooJr. pl ---i,co in bhD 

courne of the tri ·l ~r notion. The offici~l Court re­
cord mur··t bo entirely not 'Jlrt :l.n the Rn ·:,lir.11 l.~.n:,1.1.·' ·~e, 

and Whl?tt appe2rs tharo 1.n En1lid1. n.n th0 evj_<Jonce of 'lJ.1:y 

party or wi tneos mtwt norm'7.lly be t-:,.ke:n fHJ ~-n au.thori­

tative record of' w.lnt the w:ttnesn sr1id, 

In n proriecnt1.on for p0rjnry, hovrever, the Con.rt 

before wh:1-ch t 1i.e 11rone0Ption tr:i.h:ir- r.1'1.ce ·will rcq11j_r0. 

Pworn evHl.once of wh'1.t t1w 1.ccur-:cc1 r-ict1,1'1.lly fltn.toa on 

on,t'I-J. in ·bhn conrr.e of thn nr~v:f.011r·• jtiJ1j,o:1.'l.1 :rrocecd:!.:n.7,. 

When t}rn rd;,.,,te,,,en t ur1on -;·,el·1:l.ch 1;h,0 r,ronocn.-t:1.o:n ir fonncl.r·:i<7 

w1.n m_.=1rJe ln ,,,_ J.ri,n'~n..,.-~o o l;J1.0r tinn Rn'"O.ir,11, no clif:ficpl·l;~,.­

rm1 .. 1lcl. .,_rJ.r.•.e if' tho :i nt0rpr0tnr, n.:U;l101 frof'l. rn.01:1.ory or 

with ·t11.0 n.j_<J of noter- r1• 1,c1c or choc],:e(1 hy 11.imoelf' at tl111 

time, nere n,ble to ':,:i.ve cl:l.:i:•oct ov:i.rlonco of' r;·l,:1.t ttie 
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'.rli.t? T'Or·:Udon. ir~ n:t.f:f.e:r.nn·fJ ~-n 0·1.ror, r1pc11 "-f1 ·t1 1.o l'l'.'f.'lr~m,·!; t 

1.-v1,rin ·t'v':l int1;:rT''.".'n·~n:-,:, 11:, r, 'l'l"'' :ln.r1nr~'!"lp:,,-~ rnnollr-_,c-f.don r,f 

nl·1."'.t t: 1m r1.cm 1r•f'f1 ll'•IJ n··,j(l' "X"UJ. ti1.0 nv:lt'lr-111'.'~ :t'.'r:'!1:I.N1 on b;t 

t 1-u, rrnr·nc1_1 ':::I.on :i.~ t 1"!.''. f; ri-f' -f:l-io n_ri.r-i::l.nfir"'.f:n ~·1110 1-J.r,,~f1 h'v, 

c~.ne ·1.11.cl ,"./110 0·111 r,;;i v~ ov:1 rlcncc "'1 ly of 1.·:1r~:h b1i.f-' :tnto:r.r:r.r,tor 

f''\tH::1ecl nn to 11,:,., r"l. □ n. tr•~·1,r,l• 1• t::ton ~,, t:r, r.•n. 011:tr·h. o:f r;1r.t 
tho r1.ocur.ed cloporied. to in 11:t.r- ovm :1_:•n.~1",'10• 

1J"I. n:n.~r nvm1·t lih~ ('Vit:lcnco ,~1 V«'.ln r,,t tlte c:r.im.in'1J. 

tr:t'"'J. m,u,t 'tJ() ri;:lvrm ·to th.r., Cr:m.:r.t, r.)ithor d:trnotly- or 
tl\:t'l")tt1h "'.n :intcirT':r.C!te:r, 1.n F.n.~1:lrh, ~oot.Vm 10,; o:f:' tho 

C:rt"'l:in'"l.1 .Pr.o~r,rhir.r- r!cllo r•:T·r,v1.r1nr, h'v'.t. fn ·t;t1n cnr.o of' hnt11 

ttv:i :1uT':r.en9 Court '1.:no tiv, •~•"t.:~:lrt:r, h~r,' n1v1rtr,1 t 110 J:,.n.'tl).·­

age of t1-ie Court ~1,:,.11 bf'.' fn,1lir·h. 11110 only cl.ifferr.mcc 

in thnn tl-te t1t':'.~r.1 n.t wh.:tnh thP. PV:1.rlnm.H'! tn qu.e:·tio:n. :lr, 

tri.nr.l".1..tcrt from. tlle VCrn'"'r.m.ln,:r. 1nt:o Jrn.1.lirih. 

r.r, ·to t.h.~ f:1.rr·t n1,~•·ti~ri., hl1('1 r":r.·111."'l.0rrli hr:i:f.orr. rn, 

,.,,.,_f"I n.lmort rn tiircJ.y oonf:.:I nml ·ho .,n. mr.:-1.:1:i.n'1.tlon of the 

h(v,.rs'1.y ru.l.9. Cotmnel :for the n.Jll"Oll•int con·bcmdod t11n.t 

-the m··il,:tn,~ of' ri. ffh'ltcr-i.~nt ·to ri,n ln hr-rr:r.otnr :1.n ~m event; 

rmd. jnrrtJ no ov:f.f.icmo~ ri.t cno,mr1 11•-iml nf ri.n ovnnt in not 

n.l:l.rn:l rm:1.blr., r-o rir11:ll"'.r f'J1rt,1P.nco of' n.n P.ttAr··•nco ir.i ·1lr~o 
t1nr,'.t'~.,-Y .,.m, on tl1 ,·b .tJTOP.11.<l 1..n."1r1mtrir:,:U:ilo. nome of thr. 

,iectr'?:1.o:ru:, o:i.tna :J.:n tho ri.:r·_,.1.,~ont tmnld n;rro'1.r to lrcmd. 

riom,..., ru.r.port to th ..... t vi~w. In my o:rinion, howevar, ho th 

t 1·v:1 lo(!iO nnd ·f;l-te jttrtice of the 1'1.r1.ttnr oompol nnothor 
miowe:r.. Tlrt nn.nwor i.r, to be fonml in tr1e. VrJry cn.re:f.'t.tl 

nnd det,,.1.let'f ji'l.t\,rr,cm t; of tha rt:l~n ConY.·t of !\ 1.1.ntr.'l.lin :1.n 

Gr:do v. R. (1960) 104 c. Ji. n.. '119. In t 11n.t cn.f'e :tt rnn 
~ol6 t~nt evi~~ncn n~ ~ n0nfcn~io~ ~~~o to~ ~~trol 
offi.cor hy r,.orliu.1"1. o::f ·•:n tnto:r']"'r·nt0:r-, e'.m1tl be ,rrtvon by 

the pP;hrol off:l.cor n.b n. o•·~_..,_1.n·,J. 1,'t''.l-''l n,,-r1.1..11.r1 h thr.- rT:try)._ 

tlvc Fnpu··m nhn tr1 fl. :rvu1e t:'·v., c0n-f0nr.1.n~1 :ln !,. ].".n"'.ll''":n. 

knmm to tl-J.P. inte:rpret~:r but not 'bo t 1i.0 o:ff:lce:r ccmcarn-
cd.. '.rhe b~.r:,in of ·tfl1.•yt ,1ml~ent w,,.r, ri0.t out: by 

Ji\1.ll'\,rtr, ~r. n,t 1'• 4291 

"t',lr.t :le :tri. t.rnfi~). ·1nr :'-n n'~'~·t·• .. rr- t·,k:'f .. n~ 
rl·., OIJ :tr· ''· r:i. n 110 ~0t1.\1"!"1'.'r''"1. !: f m,_ l)('l +,v,,(:I rn 
/\. n.ml: i-l - ..,,nl,. rv::mc- ~1v,1ore 1Jl'."'c·11.wc n '"V"?''.nr. 
of oom.,~1.nio1.M.on 'l··1.,·:,. ·t;a 1:,0 unrrl. •:.r'1.:'l.c 11 
r11:n;,.lf1 ho un•·1ocr:,rr'''."r':Y :1.t t:1ir,y h.;'.r.1 ri. r:-(1,~1,,0n 
J. <1.n ·,;, 1 ~,. 'rt:"- 11 



thn.t t 11in rnle c'lid. not r1:r1·ly. 

Dixon, O,J. nt p.42lt 

"I tltiri_lt t'1·1t the tri.nnlc1,tion wor(l by ?lord 
or eentenoa by sentence by t 11e interpret­
er io not rm ex :r-ort: f2cto nr:i.rrn.tive 
eti\te:ment of' fl.n. event ti...,t hn,n ra.rioed i!i th­
in tt1e :r.ttle o.g,.:1.nnt the ndn.irir.i bili ty of 
}1~"lrr.r:i.y but :i.r: ri,n in·f;~,qr·1l r,n,rt of one 
tr..:nm1ct:ton C'onnlrl':h11J of co"'l1·mnic·1t:1.o:n. 
thr.otv1;h t1u, tnt0:rrrietQr. 11 

With rerrioct I ".1J'1 o:f opinion f;h·• t the dccir·ion 

of the majori"t;y jnd.geri 1.n Gaio• f!l C'1 .. 8e rhoulc1 be f'ollowcc1 

here. The prlnciple their~ 18.id clotim, when appliet'.I to 

t11.e oiroumntm.noee of the preoent C'l.na • would be to tM.s 
ef:fecbt thrtb tl1.e. ntrtteri.on.t mc1.c!.e h:v ·bhc intc:r.rrote:r. to 

the Court ir to be treqtof.1 ri.e re:1.J.ly t11.e At,1tonr-1ont of the 

witnace. 
wao S'1id by t 11e :l.nterrretcr to 11:tJ"l :1.n Pn'!lid1 would 

accorain1ly not be he"l.:r.n:-i.y • but; c"U.rcc-t; f.!VldencG of tho 
riworn tewtimorw of tho ..,,rirelln.nt ,,;:i_vr,n :tn ·!;he jrnlicir>J. 

proceedin,3 be·fore the m.11 .. 11r1tr-i.to. 

In nom~ cn,ren., :tn n'1rticml·,r 11. m:i.:mbe:r of limPrlc·~.n 

c!.ecirionri, the evir!':'nC('l V'l"n n(l,,,)ttofl on the n;ronntl t1r1.t 

the interpreter wn.o nctln1 ,.,,n the 8 . .,~ont of the vd.tnern:,. 
In Ga.io • e oaF.1e Yibto, ,T. ro:!.nts on!; tiv1 t thio rrinciple 

er1.n ~pply only nhen the ni tneso h11.n nctnn.lly ~uthorj_f1ea. 
·the interpreter to F.J!'1.y on 11i0 beh'1.lf t11•'.t which he hnn 

in fnct rn:tid. In Gn.io • s C'J.ee th.nre could. be no founao.­

tion for imputtn1 m1oh rm n.,1ency to the accurecl t who ,;nr. 

bein·1 inter-v1ew(H1 t11.rou~11 --i.n j:ntcrr'.':'eter by n. rntrol 

officer. 

"Obviounl.y the r:tppell'l.nt h'7,c1 no intent:ton 
of ffoin~ r1ore th'.J,n mtbm.i ttin !, to '7.n in-ter­
ro.,r, tion • . • • . It vrnulcl b0 'Join'! beyond 
everythin3 the fn,ctn C<J.n jnr·t:Lfy to or:;i..y 
th:lt it:tr 1~ontluct :f.mpliocl r:i. rcrrtior•t ·l:;o th0 
interrrfff:;or to r·pe'7.k o,r, Tt1.r. n,1C'1t to 
Srn:tth. It wn,n n0t r\t 1.1in rc~rncwt, exrrer.-n 
or 1rripliec1, •tint t 1w inte:r,-,rotor rierfor,ccl. 
n:o..,v :r.,_:rt of htri t...,nJi:." 

In "!:;110 T'r()r'.nnt C"'.r,r:, t'l('J.'!'? :l.r~ n. n11ci1 rf;:ron';Or 

IJTOl1-TI{1 for r1.1,rr,.1ert:i n1~ t; 11 ,.t; t; 71.0 :l :n!;n.:rr:rr. tnr T11:t ·,;J1t bo con-

pln.intLff' in nn r.ction b~on.'1ht 8~1. ➔ nr:t one Ihm flrrc, 'lm1 

in ru1.1rort o:f 11:J.n cl..,,ir1 h.o ~lr:ictctl to ri;:J.v·e ev1.c1011co on 

htr ,:nm bnh,,J.f. 



6. 

t 11e 1 ..... n·;i.1 ~. '.1"1 nr i:'':' f:r,:,i·~ ~-"''. Ii lw ' 1 •·1.:i··1t, :tt r:-w •1r,•~rr·•• 

t'.'"\~r .f()'."' t;•,n 'T:0l"lJ: 0 n1~•r ~.,-:lrlrp1n0 1:n 1,,, f;'.'l'.'"'•!].''',tr:-•1 :l.~i_r;n 

ncccptod t11e r.ierv:lcen of +,11.r. C811:rt :tntr.r"11retcr :for 'h't·Yl:i 

rU:r.flO~O. 't'11ri ("lni,,r, W'1,r· on tl1c, l'J.,·,1.nht:f.':f:' :1.n t 1·1;1.t ".1.o·t:f.011. 

·to ~1.yr, ld.n (>v-:i.r10nN1 fn r;noh n. w,.w t 1y1·t :t b V101.,J.r1 bo nn,10r •. 

ntoor.:1 b.v t 110 c,mrt. rr,:; r>lnc!;or1 -~o rlo r'.O by t·, 1·:tn•·: ra{lv•··11-

t~,'113 of' t 110 ,:-,rir-;•;_nr,r• of: r;·,.o cri11rl; :;_,1.tr:i:n;r0ter. :rh.":'re 

W')tl.1(1, hh~:r.-efo:rn, tn my vJer,, l,o '.l':'O'',r'n1·11)lc ,'!,:-r"u.ncla f0r 

oontenelin~ b1r.,t t 1tr> :'LntPrr:r•c·lrn:r n·,.11 ·fJ'lC ry.,1r:\n ~ of the 

nr,:rellrmh for th_r, ru:r:·r 1y·c ')·!' :r,1:;t;j_H,; 'dn nt'"'l.tl"'1··rint hafC'Yr 

the Court, t 11".t t 1v~re w·1.n •1.I; lo-•.r.f; ·u1 imr,liccl T!'.'f')Ucd; 1,y 

t 11r:, nprcll.~nt, nn :rJ.·•j_n!;:1 :Cf :Ln 1';'1,0 -.·::r.nc0.ArUn1n bcforo 1:11.0 

m'"',rrtd;r'.:1,tc, t 1r 1.t li 110 inbo:rp:r•n hr:ir r· 11nul1l perfor:n th.e t,.,,f'l~ 

of tMnr.1'1, tinf! hln rrtvrbon~nb :bt ~o Fnrf).:i.r·h for the hl:"ncf:i i; 

of tlrn Court. 

roferrec1 to in 1:h~ fo:r.r'I of: t;11e qn.o- iiion. n1lm1 t;ter:1 to nr: 

by t11e SupreT'.l.o Con:r.b rm.d r mon:bion it; only for the rn.r-­
rore of' rhord.t11s t 11~·b r~orw:- d:f.rd;in.(Jl;ion e:d.r-trn b0tvmen trv-. 

f:-1,C"!;G :t.n C'k1.io • r~ c··1.rm :'ntJ l-;110r•o ,··J. t;i1 \•f11.::i.ch vm 11.re a0ncc:r..".l'rnrl. 

lTono thr, lor'.n :t .,,,~ o:f od.n:l.on t. 11 · r; -t'Y~ h:r-0·1,~1 T•:>:':! nd.rJ.e 

J.·, :tel e o•:-11 :tn (!-•1,1.o' n c.<1.0r i. n (, :!. rr ~, l;l;r ,., r••l::!.c:in. •)10 1~0 'l;l·10 

r:reront C'l.ro. 

It io tn,.c t 1nr. :tn n. v. II tt•1.rc1 (195'J) 43 e. •'• 1:. 

90 !lorr1.rm• ,T. hclfl th•yt; n-v:i..<'ioncc h:r n :roltce off:!.cer of 

11n intorvim1 w1,toh J1e hn.d. conr.111 otl:!rl. vd;b 1'l. th!!.! :r,rinonor 
thron-~h ,,,n. :In te!Tretf'.'lr ~7,,_r, :f.n.n.clrn.i rrd. ble. 1.'l·mrc, 110wov0r, 

t 1vJ intorrroter W'1,f1 nnt fl"llof1 -to tont:t:f,,· t'u t 11.0 1r1.a. 

fully ·•.ncl. rJ.ccur.:1.toly _; u:hcrr 1re trf' f;r.1 t: 110 police of'f:lcor 

w1v1. tJ t11.c n:r.:tnonor h~,a ~' ~ rl :tn. 1,_J r• r,i;:n, 1: 1.rtri;l}'l,C::t:.. In t.1111 

:rreron·b C''..no "!: 110 :l.n:berrrn f;e:r. i1r~.r~ nr10:rn t 11 1.t ~.n n.cc,,_r•r,r1 

,g,'1,VO 1110 o v-:Wmwc ho :lntn:rrroto<1. bo t,!v:i (~onrt :t:n Ji'.n :ltd,. 
trhn.tevor n.cc1 1 r,ec1 vnn o·•.yi.n.·1; :tn 1rtnOi. 

n.ccorf1:1.n 1ly <H.ntin.,-r1:i.dv1.ble. 

to t!·1.c f1rrt r,tte··tton mrf; hcfo:ro t:1tr C(m:i;t rlwnlr1 he 

b1nfJ t 110 o-v'j_{1ence r~1.vrm b~.r tiw ri.,,,1fr--tr1. ho of f.:'10 :1.ntor­

r:r.ot,,.t:!.on :! .. nto P.n rl:trh. of w·r,_, •t ·t, 110 ".cm r-cH1 h··'.d rif::· 1.to(1 0n 

on.tl\ 1.n ti1.o vornri.m1,J.-,,r. tr.~ n.r1rri.:1.rd 1)10 r'";".:1.nd; t110 n.c0\ 1 r o(l 

on ri. trj:,1 for ror,1ncy. 

1!.1 1u:• n.r,,:,.,_rinn:!'i lx~:f'f'l 1 •n nn on ,~ 11.n r .. r'n"nfl ,,,,.,,, 1;:tr1:1. e(in~­

r.:lr-•·toa · vr:ry ]:'.T'"',Ol;T of n, i1:i r•r~nr•,;:1.r)l'l '):i' ';'to Tip,r; ·:r••J. '!1/l. 



In th'1:b O'.ir~ t11.r;, m'1.jo:ri t:v of the Conrt 

(Morth. A.ntl. Cleri.:r.y 9 .1:1.) h~ln t11. ..... t ,,, i1octi.Mcnt lirer1 ho :ro­

:frenh the n.0!T\07;r of ri. t·,:t1m.0rr 'r!h.a ,,.ct1•~J.ly :r:r.or-·,.rnft tho 

t'locuTimnt, bttt who 11.,,n n,:, tnc10J10nr1 ,-,n+, ronolJ.r--ct:i.on. r,f 1;11.n 

tinn.r.vi.ct:ton reco:r.r.l.l:'lr1 :tn Hr, mr-, -i.t"l"11nni.hlr: :f.n cv1.r1c..,1rf'.1 

:t.f. tho record. we.n n.ao:r1·f:lr-d hy t1H1 ~;t ~r/)f!f'l w11.0Gfl evlt1~P.C<' 

It :i.r not 

quite ole~.r wheti1er tho Tl'!.'1,q:I.Ptr'\te, when giving evia.encA 

at the tr1.n.l of the npr,oll.,.nt f:'or rn:r.ju.:r.;v, h..'ld I\D.,V 1.n­

depenll.ont rnoolloction. of tho tcrn!drril'.'ln;-r '1iVf"n by t 11.e 

n.proll,-,.nt in tho ctv:U. Pr.OCE-N1i.nrw. Pc:ferr:l.n.g, 110•;;~v·0.r, 

to th·, t port:t.on of. tho rr00n1 w 11.~.~1,. m,n:tn:l.nof1 t 110 cv1 ,.,._ 

en.oe o:f t11.e n,:t;,pflllr:i.n.t tl1~ M~1.rtr-,,tc, ~.n the co1.1Tr:1e of 11.~.n 

o?m evidanoe, ~~Y~• 

"Thn,t r~'rt of tlte reoara vno rt :f'nll en.a 
compl~to record of the evjrcnco of R:i.m 
L"...i·m FJ/o ~H1hn. '10 tn·t:err:retoc1 t:o 1-ri.e 
by P:r. • ~;l'r rr•~:1. n.mJ m.1 t in t; o n,'"',rrrt ti VO 

f o tm by m,v n t!:'I J. f. " 

It io clen:r :from t 11:t.ri rt·ito,,,an!:; t 1nt: '!;710 n•.•Jir'.t:r,tc, to 

ttre the ri1r'l.~e :tn r,r..,:J.r1..,.Povici' D c'l-~f'J, t1:!.0. "R.oor•t t;'w 

record" a~ htr:i own evf(lonoe. I\ airt:tnc·t:f.on :tr, c1:r.rnm. 
in n. v. Nn.inr.movitii b~tw~~n t11':! c""rc nf n r1:!.tnec1J v,i,.o 
11'"'r, r,.n 1.n.no,nrlntn :r'l:'.'!r:io:r:v rif t 1,.c t:r.'1nr'.lction '1,n.(1 twee 

·f.ihe cloM'ttlorrtl to rcfr.orh t 1n.-t; re:nory, 1:1.nd tho c·trie of e 

witnern who °h"'.r. r!.'J inr'lP.prmacnt rGcollcct;ion of ·t:l-te r,i<1.ttn.r 

but n.cloptF! ·v, 11.:1 fl ~vir1 1·-:·u~c t 11.0. rncorc1 w'l.ich l1.e rrnc1o ri.t 

the ttme. In th~ J.r,t1;er C"'.rC l;hn ri:·•jor:tty jucl·",'f11.0.nt 

holclo th~it tl-J.e ~ol'.'11ment i tm'llf 1.n ndr,J.nniblo nn the 

ov:tde:nce of tho r1:-t·ttcrn th.ere ce h on h, 021 1;110 ,,.1;r.011m1 

(p.3-10)t 

"Where 11. rdtm.0r1c 1) .... r, no :t_:n(1~rcnf!cnt 
t:1~':l.o:ry 0f:' t 1H'! t.r•nu.,,ct:l.nn, ttw cl.ocu­
mcnt itrcl:f, on~~ 1:t :ln rrornrl,r 
rrovecl• pr·ovtaee t; 11e ber·t ev:1.c1.ei1.0e o:f 
t 1·1.e 'Ilnttor t-1'11.:l.0~1 i·t cont·.1t1w." 

In h:tri c1irmr.:mtin,:,; juc1'7,mcnt r}rcrmon, .r. n;ivcn J-dr v:tmv 

of t110 J..-iw :ln t 110ro worftr, (:ri11. 33':°•/7) t 

... ,,~1,y An,~'?•Jcri:n 00r'.tr·i0n,.., •~ri.,;r,:; 1p:,1_(1 t 1r•t 
v:ha:r:-o rt 171.tmcrn vorif:1.cr:i •m(1. r:t1!JOT"ta 
l;''c 1·1~··tt t;~u :r.·r1c-e:nl t:.'i ~~. 1--i.r,f; ·:;rmr.,-
nc t:ton it t 11.rirehy boco•n~r r'".l.rt of ·fil'lO 
wt tnoor I n ·t!'l ntir:-on..v "'.rn1 "J,r7mirr:1. 1,lc 
r'l .. c oo:r.'(H:n·-r,ly, b11. t I nm not nr;n.rc of' ,:,..ny 
a"' cd r.ion j n Bn·;;J •1 nr9 a:r ·•riy Ce~"·on:rm",lth 
country i7t1ich 1r-..,n !'10c'U'i.crl t: 118 rtrtct 
:r:1..11.e o:f cv-1.r1encc :r.cndorin:i; c11ch n. cJoon­
n0nt ~.:n .... r1_,,,1.nr•t1Jlc 11.n riot-t:tM, :!.n rn,::J.·1.n<l. 
by ...,_ r !J:r,m : l:;:,:,ri~ 1 r1 of:' ·>.:, !;'1.Tr~. ~y --1nc1 



"ot.,.tN1 to hn li~l'; 1.'"'Xl b;v ···.ll !; 11.0 T•:n~lirh 
tcxt:-booJ,: r::r.·itorr.. !\.ccr.i:v·(l 411•fl.y I 
t 11.inl-: 0.c ,'.1 r,,,f:;t;cr of c !;rtcb 1·1.rr th.I) sa.lo 
tV)t~ i'tirelf wno rv,t 1.tlTT1.i0rd.1JJ_e n.n ev·i<l • 
enco to ect·1bl:J.nl·i th'.1,t; t 1v=1ro W':l.ri :J.n f-,,ct 
E.!t,.ch a. e1'1l.e no W"'-.n there:t.1.1. rccordoa. so 
to 11.old :tn. t11:tc C'\08 :to r.. tec11n:tc,.,1ity 
qt,.tt.c devo1rJ of '1ny M.c.ri t or ;fnr'ld.ce; 
f'or th.o rlc1T11Trdon of the 1:11.le note at'l(lot'i. 
no b11it1,1 n;~ '1.11 to the or"".l tortimo?\,V r~i ven." 

Fu:rtl1~r n:b p.337, 

"My view of t 11e lnw bein1 ti1erefore th'1t 
thotqh. a w:t tnese mo.y ttoo ~ wr:l.tten nt'lte­
mont nt..'lde more o:r. laott corr~emporrmeoucly 
with tllA h~.ppen:tn0 it records in order to 
refreoh ~n imperfect recollection or even 
to rert ve W'!:1".lt hn.n been wholly for3otten 
r:md thou,7,h it be riroc1,,.cer, crorE1-Mt?.m1.ned. 
upon 8.nd. Phovm to tl:10 jury, :t t :l.o not of 
1 trclf of n:n,y rroh-1.t:tve v··1.1.uc :.,_nd nccort1-
in,~ly r·hould not be rut in rmd. o.cceptccl. 
by the Court r\A cm c~h.i bit, bu.'t; only rofor­
rocl to by tho rii tnl3es for the rnrnore of 
incorpor-1.tinrg th~ contentr· in tho ori.1 
teotimony." 

There :lo r. weril th of ritrt 110ri ty to be :found in 
th.e Bn.~linh decirionr1 w11.ic11 n.ppe..,.r to r'Upport the r:r.oro­

r:ij:tdon r11.:rt forw1,rcl by t11.o rn.inori t;v ~rw111c, fl:r.em:1on, P. 

Th.e nuthori tier, to whic11 referen.00 in rnri.(1.~ "',re cn,rof't~.lly 

conrdt'l.ered by tho le7.:rn~t1 Prord.clo1•t in llio ju.a,rr,ent n,t 

PP• 336/7 n.nd t-t1 ao~e not :-i.nre;1.r n~ccr,n1rjr to ex11mine 
·them in det'1il here. r\lt::tuw..:;lt tl1.1; tnrm "r0frorh ·the 
memory" of n. n:l.tneor:i woula riiJgn;er·t tl1·~.-t tl1e td.tnenn on 

'pe:r,.rnin1 the Oocumen t rec··,lJ.n BOme r,~.rtn of the even.to 

ho record.ea. yell' ♦ n.ri i0 ro~ ntecl ont hy fT.n.yer • J. in 

Lord •rn.lbo·t v. Cur;n.c1'.'. (1!16~) 17 Ir. c. J,. 213 rib P• ?.;:'.l()e 

"in nine c1.ceo out; of ·ten tiv:1 v::l.tnoro' 0 

memory ir, not ri.t •'"'.11 refronhea.; ho looko 
at it n,g:,,,in end. n.crrdn r:ma. he recollecte 
nothing o:f the trn.no'lOtionJ but oee:tng 
th':'.t it irt in hir~ orm hn.ndwr;.t1.!v! he gi.v~r., 
crocli t to the truth. nml n.ccn::rn.cy of' 1,10 
hnbi·b'n, 8.na. thou·~h his moT'lor;y io a. :rcrf'ect 
bl•1n1t he nevertholccm 1.mciort7.lrnn to rwen..r 
to tt1e n.ccvr~cy of 1·\ir, nnten. 11 

Jt ir, 11m-rov0:r' 9 !:o h~ n0t"(l t 11.d; t1H:' Oo'.:':tr,tnn :Ln 

ITn.iO'l.novic:I. • o cri.ro, in v,11:toh tho tlocum.ont :ln riner·t:f.on -

~.n invoice - wn,FJ n.cln1i ttei:l in ev:tOrnco, :i~ r·nh;1oct to trv~ 
nu 1.l:l.n.c, tion flt-1.tnd by nort11., ,r • ... t; p. JtH)t 

";::,,h~e~·t f;'v:-n, to f;11,n '.1.(}:-:1,:l.!;t0d (1 f)0UJ'1D!lt 

not ½0·in·j trc·,t;or1 ·1 n :l.11/lc'J"'?1.11on.t con.J'~.r-
1nr,·to·r--;,,.0 cv:l.!Jr,nor of Yl1\· 1t: '!;',.0 • 1 t'1.ono 11'lr 
nriJ.(I, ln onr opi.u:1.on no rocr:d.blo h0,m 
d'.",n :follow :fr0rn :l tr n.r1f'l:f.r.r·ion." 



In its eor.ienco, ti,.er(Hfo:re, tho .gri.p bn b,1or,,n tho view ex- \~ 

prermed by North nnd 0lency, Ji!. n.nd ·hh·,.t nf Oreoron, F. 

i0 not o. wide one. The rtomunent mvnt in l'.tny event he 

prodttced in order th·,.t the otiwr r·1.rty m:1.y croun-exr,,mj_ne 

on it. It m~y be read by the Court n,ncl. nhovm to the 
jury. nut even :t.f the aocu.mont ir:i actu1.J.ly ndnj ttec1 1 t 
:le not to be tren.tea. r,,n tndl1nenc1errt co:nfi!'J'.!'1,"J.tory ev1.aonce. 
The evid.ence ir, in :r . .,_ot eolely the ev:1.denoe of the ~·,1 tnerm 

himt::!elf. 

A further dif:itinction mriy, however• be d.rmm be-
tween t1v,t cane and the one before thir:1 Court. Here by 

virtue of the provinionn ~lm8.d,y 11uoto<1 from the Hn.,~:1.e­

trate~• Oourta Ord:! .. n-,,,noe rmtl tho Httler.:i, the notcn :mn.d.e by 

the mngir.itl"'f:lte of the :tnt~rpretAd ve:rB:l.on of th~ w:!.tnnnn I n 

av:tcienoe form p~rt of the :record.. On thin gronnc1 it 
miaht be felt thnt the document itrelf' h'1.d a pt·ob"l.ttve 

vn.lue which would not attnoh to 11 cor.uneroi'::\.l document 
euoh as the 1nvoioe referred to in the Hew Zer:tlf:!..nd oe.oe 
oited, 

In R. v. Attdnnon X F.,1'·.P. 119 {C,!\.) the Court 

o:f' Apperi.l of F.n.rrb h.f:r.ion. helrl u.:non ·bhc:> conntruc·fiion of 
the section in the Cr.:lm:J.n.,,l P:rocoriure Code word.eel :t.l"h::m.·lii­

OA.lly with tl-\·'t in thei Crirri.in'tl Proct:n1.ure Cotle of Fiji, 

tlrtt the term0 o:f ~m n.lle-~od. f:,,lr-e rrbn.tcr1cnt wore r:rorc:rly 

:proved by tlte proc1'no·tion. of the ju.r113e • r note o:t' tho evic1-
enoe of the nocn..'t,.,ea wh:lclt f'ormad P'.1.rb of ·bhe reaortl. of 

th.e civil action. It ir uncl.Arr·tood however ti1 , t t11c 

Indi!1.n F:videnca Act 1872 V."".n then in force in Kenyry, 9 n.n.rJ. 

eeotion 80 o:f -tJh,1.t Act mnl'::en exrreno provi~ion ao to tlio 

evHlenti~l vn.lue of mtch n d.ocument. '.l.1hore ie no e.uoh 

enactment in force in Fiji. 

The point WB.F.l n.1eo corn:1id.craa by the Di v1r.ion9.1 

Oourt of Nigeria in Y".yo<"o v • .H. IV 1Ti,r.i;eri'1. li. n. 126. 

At p.120 tl-te :rrincirlc 11.rrlic<~ :!.n ·l;',:,t r!.oc'i.r:i.cm ir• t111_:u:, 
ot~tod by Combe, c •. J. s 

"l'h11.t the ntri.ter1rntri m'1dc hy the o,ccnred 
an a. wi tnerin were not p:rovcr1. 1',y t 11e re­
cord of tho proooeclin{!n put in ev:!.dence 
tli.!'>re c~.n, I ti1:t.nk• be no riurwtiion. '.r.11.c 
record m"lY or r'J'l.y not cont-,.:ln 'l. full "I.IH1 
o.ceur1.te recoru of t11.o 0v-:f.doncc 3j_ven by 
the ,1,cct1.r1c c1, '.1J1.r1 t 110 re corc1 :tr no better 
evidence t11"n noter, of r:."VJ.r1 nncc b'.1.kr.m by 
r:i Jucl1e or noter. o:r. m:lnu.t~r of ~v'if.l.ence 

· tr,Jmn by t 11e clnrk to .1. Court 9 n't:l.cl\ 



I 
1 

10. 

"notes or minuteri ri,r.e not r•uffioient 
proof of tho evt(7 cn.oe ~:tvrn by n. rer­
ron vrl10 iri 01r1r10{1. i:J:l.t11 rr):r,tu.:r;r :tn 
11 Yin',; n1.'.0l1. ev:tr1 ""nco. 11 

On a. :fu.11 conric1or 1. t:ion o:t tiu, rcloV:1,nt nto,tn.to:r:71 

proviriionr. n.m'l nf m,cl-t n.,,_t;h.,Jri ticn -i.o I h·i.ve been nhlc 

to fina., I concltt(le tiv, ·t t 1v, nroner rirtnoi:rle to ,,,rrly 

:tn Ori.sen like the r:r.cr•enl:; :tr.i tiy,,t thn c'ocumo11.t in n1.l!'HJ­

tion mn;y be urea. by the rd.tneee for tiw purrorc.'! of ref:rer11-

ing hir, memory, vrhot•1cr or not he h•,,n qny ind.epenaont re­

ooll~otion of the mn.ttern covcrN1. by tl1e documents th·1.t 
it rihould be produced to Court rm.cl r1nde nv'l.il.'l.blo to 

counnel :for orooG-exr:i.mJ.n.,,tion, bu.t ti11t it choula. not be 

nt'lm:i.tted in ev:l(lonce :l.n h1V~ ,iennc tint 1. t rhould form 

po.rt o:f the ov:tc1.once for or n.,1'"!,:!.rn,t o:1.ther of the p'1.rt:i.no 

to tri.e notion in wl\tch :t t 1n nro(lucod. To ::-i,d.ort ·!Jhe 

word.n of' r:l'o:rt11, J. in H'lio'·•novici' o C'1ee - 11 t110 aoctur11:mt 

r;hould. not be treri,ted. rtr:i indcrrendont confirmri.tory ov:tc.­
enoo o:f wh".t the r:i tneso h'1e e'l.id". 

For 'tlwf."le rer-i.r,)nn tl1{1 n.nrmf,r to tho r1o~onO rmen-

·tion ohottld., 1.n my or:f.n:t.nn, bo tlr1t t110 recon1 o:f t11e 

rroc130dint-sf-l mn.y bn 1.mccl by hl.i.e m.':1,ri;-i r·t:r-,:to to rofrr:wh 111.n 

memory 11nd. :mn.y be prnou.eoc1 to the Cmn:,·t:: :'"!.nc1. to cm.1__nncl 

but :l □ not in i tr·el:f.' ov:i.clonoo of t11n l,,,,.-t::·t0rn cont'i,:!.nnr. 

the:r.eino 

flUVA, 

/ 6 4 Septer:).ber, 1966. 
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Betweens 

tippelbnt 

R.Et.HNAM 

R.A. Ke~reley for ~ppellnnt 
'.l. Mi ehr.n, Crown Couneel, for '1efllpondent 

I Agree with thP conclunlon~ re~ch~~ by t~e othPr 
m~inber~ of the Oo1.1rt. 

Section 61 of the Mngintrntea' CourtA Ordlnnnc~ 

(C!'lp. 5) providE'{-l! th~t no pereon ~l'inll be entltll!;"' Elf'! 

o~ right to tnapect the r~cord of ~videnee given in 
eny CEIS@ before n rnagintrote'e ~on.rt, ao thnt it may 

be thnt such fl r~eord ii.'! not '-" puhlio aoeument, Thi!'! 

provimion le not expre'-'F:J.y limi! ~a to civll pt'o~eerllnp,l'l 

and. woulrl tticr':'1'ore "PP""l't' t,o E>:1ttr:mr.l t.o o.d.mln~.l proce(')a~­

ingA notwl th~tr,n(Hng th~· t ft~ r, ti on 185 of th"" Crlmi-J:inl 

Procedure Gode (CAp. 9) provH1e.i, th•;t t,t1e ,rvtc1.!"nce tnk".'n 

ehnll form p~rt of t,hE" record. H~f'P., hnwe,or, wl:l nI'P 

ooncernea to tniulre wh~thP.r th~ r~cor~ of Avlaenc~ in 

certoin civil proceeding~ iA edmi~~lble EU:~ proof of the 

Th"' proC,110t:ton 

of auch a recorn~ in my view, 1~ ~vta!"nc~ only or thP 

fnct of the procAe~ing~ - not pronf of the tmrM~ in 

wh f.oh the ~vt.d,,.n!'!e" w111a fl. l v en in t1111~"" rroc':'l"'tHngA. 

Th~ :ft:;1et tlH,t "l~r.t.i.on 18:3 of' the f'rif"llnnl VJ·ocP"llu-•~ C:1'.'!(11"' 

p1ov.laPf!! tt\nt thr P.Vf.0"'Tl~f1 t,r.ikt>n tn r.r1.r>i1nr,l r•roc':l"!a­

tnq~ iFl to iorm p0rt of t-,hP, rPr'.nt'r'l ntr:v hnv,,. f1J.Hntft~,-:,nr\P 



I . 

' 

J,n, J'fi'?l"i=>ed:\ng~ ru~h F.18 cr.rt1or1'rt, trnt tn p,•r;tnr.v rro··· 
ce~rHnsn, •H• I 1Jnneretr.,r-~ tt, tt. :t'"' E"P.~!"'ntle:il tlwt. tll"'M 

f:lhm1ld be cHr'ect evta.~nr-4!" of the ~ll~ged f~l.!!'le et!'lte­

ment from eom~onA vrho h.enrd. t.he at~tem~nt mr.irl"", or, in 

the Oll'IBe of' ~ s1gnet11 st~t.el'!lentt th.r,t; there ehoula be 

d.lreet eYldtmae of the nocttnea 'A dw,,,ture, tin.l.eeR, 

th~t ht to Al;lf, ther~ e"t l Rte ~om"' Atn tu tory rrolf:\l'don 

ta.n,,,.blhlR the record. to h~ tEik'!'1' n" _11r.oof of 1!1/'hl'I t, wn~ 
9.etuF.1111 f!t!\id by the wH,nef!lfH!'F.l, P fl, for E!ltr1mplf', in th'-" 

e~~e or depo~itiQnn (via~ R. v. Uhl14 5 c~~ 197, 203). 
Thin eonolu~ton in born!"'! out, T th Ink, i,y th• tr-rmn of 

eeotlon f16 or the ren"l Codn (Unr. 8). It in not 
euggeetel't thJ-it, the F.Yl(1~nr.l'! Ori'Hn~n~e (C11p. 27) h!'!~ 11n,v 
~rpllcation in thle m•tt~r. 

1..n Fi ;J 1, whet•~ ".,mrn ~on l't, :ht t.,,r•pr1:i t,t.H'., >101~ 

office in the ,Jttdiei-•tl D':!11i:irtme-n t nnn perfot'm c.~ily 

dutiee ae such in order that the officlel langunge of 
the Court nrny be adhered to, they 9re, in effect, part 

o:f' the l!IRchlnery of. th" oo,1rt, Eln d tor. the r,ie eons gi Ten 

in 0~10 v. R. 1 agr~e th~t ~vl~~nce receiv~d by the 
Court through the m~~ium of P.uch lnt\l"rpr,-,t"tton 1.~ not 

to b~ r,snr~~d ~a 'h~ArR~Y', 

On the. Aecon<l 1ptent1on, J. l"lffNlf'! with the concJ.1.H'.1·-

ionR of Mft.t'F.lf:'l.e\(' .• J. fl.. /\!J 1 t n.r r~ nJ'A to m~, th4' 

Ml'lgi ntrfl.te mn;, lnmt! fy thf.l renon'.l ~nl1 refreF!h tits 

memory th"'-l'eby not'1'i th,..tr:ini:tlnti: th•.1t he bf,lf!! no tni:,llllp~n-

~ent recollection of the eY1<1.eneP-. T.hi A 1'11"1.,Y be _put 

"t ther on t,he baet e thr1 t the r""cord. iA one rn ~de tn th~ 

couree ot the M!'lgiAtrnt~'A duty (R. v. 8ryent and 

Dickeon 31 or.App.n. 1'16) or on the bi,.ele of' the ,cr.,gifll­

trnt~ ewe~r!ng to th~ ~ooor~cr of his noteA (vide 

M"'U@hent v. HtlbbFlrd. (182A) 8 "· A- c. 11~, nnd R. v. 

Bt. Mertine, Ll'lioeinter (1834) 2 Add. ~ tn. 210). Th~ 
r.htty referred to F.tri.ef'!!'!I in civil p.roceedingA by virtn~ 
of' uecUon 62 of' the PM:,gl ntreteA' Courte Ordin~nce, ,-.nd 

in cr1m1nel proceeding~ b7 virtue of section 185 of 

the CM111lne.l f'roced,tre <Joete (C'-"P• 9). The feet thn.t 

the record need not be~ Terhatim renord or the ~•i~~nce 

of p~~jury lt !A not nPre~$9ry to prov~ th~ prPc1~ 8 

wordB u.ned by th'-! ~ecn"l~n in. h.l.r- e v- t.n"'r'~'-' J rr.001 of 

t~A eub~t~"ce And ~tfftrt IP onfflni~nt (~~ere (1A09) 

2 c~mp. 13/i). 



.3. 

The Of'o~r of t.:hl"' Crrnrt, wl..ll th"'!rcfoz•~ b~ thr,t 

the •111.ef'ltione J>!'ltAl"d ln the CFiE!f'! ~tnt,-,l hflt Pn~wf".rea in 

the terms f'tatea. in the j12.ogm~nt of 11rrsl'le1-t, ,, • ,~. f:lna 

th~.t the e~Ae bfll t'fllrnitt.~fl. f:.o th~ 8upr"'m~ Con.rt for ri•.tch 

deoiRion to bP- m~•rlf!! rtn 1,r, .f.n ccinforrnlty ther!"wlt,h. 

/6 #. eeptemher, 1966. 

/111 t:Lt.1- t?c1.£1u· 41/ 
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ltf !'Bi FlJ.l OOUAt ,OE ~,F!'*­
l\.ppell8te Jtu•lsdioUon 

cr;.t~l AU!!!. .NC!L.!l..!-~-~-~-~ 

n.~. K~areleJ tor AppellAnt 
11. Mt Ahr~. c,,own couru,el • ror 'ReAi..1onr!ent 

J\ppellMt 

.R«tepondent 

l egree th"' the proper Rn~wer to the ~uemtionn 
aet out in t M 6aae e,nted 11u•e thc@e given 1n the 

~udgment of -, broth11:tr Mer,uaek. H~•ing caN.fttllJ con­
sidered th• tmportnnt lnftuen involved, I agree enttrelt 
with I.he reau11onn given tor- tnoee onewers ,.mil have nothing 

to ed.d. 

f3UVA, 


