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JUDGMENT OF MARSACK, J.

On the 3Ivd Mhreh 1966 the ~prellont win conviot-

ed by the Magletrake'n Conrt of periury in recrect of

evidence which the nppellont hnd ~iven on the 26th My,
1965, in the Magintyrate'n Court, in the cource of an
aotion which the appell-nt hnd brousght againcd ons Ram
sare clviminze the em of 950, M aprellont, who doeor
not rpenl Enylichy avve evidence in runrort of hie elndnm

“dn lindi, nd thin v inkernreted into Fnsolich hy tho

Court Interrreter Mr. V.7 . fhaymn, The Mogletrte vho

N

procided at the henrinrt wae My, 1.7, Thompron.

The evidenne ngiinot the appellnt nt the trinld
for rerjury wan that of two witnesmes only. Mr. ¥.F.
Shnrmn ewore that he hnd correehly intor:reted into
Enzlich to the Mﬂg;ntrntn “11 th b the nppellont hed
ondd in the courre of hie evidencn in 'Tindi, To conld
not remember in detrll the evidenos ~sivin by the »pneol-
1ant and hod not mnde onben af tyb evidence or chechnd
noten mrde by any other rornon. M, Mhomrroh, the
Magictrate, ave evidence that he ud kopt o fll vennrd
in the Fnalich Lmmnge of tho evidenea ziven hy the
appellsnt an troanelated bo wim by Khe Court Interrretor
nd rat into norrative form by hireelf. e Thonpeon
wan peymitted to refrech hin menory from the reoord
vhich he hnd kenb ~nd then aave detriled evidence in tho

nare vorde e hore of the reecord he had made.
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The ~rpellant nppocled to &HMe “urreme Courh of
FLJl azvinet hip conviectinn on the ~around that Mr.
Thompeon'e evidence whn Menraoy and rhould not hnve heen
admitted. Aakin~s nndor Hhe rrovicdons of peoehion INA
of the Fiji Conrt of Apre-l Opdin vinn tha “miprama Convd
roperved two oue-tionn of lnw for c-nridoration by thin
Court. There gquentinneg ~rat

(1) " on n eharge of rerjury controry
to reotion 196(1) of the Fen-l Codo,
whare tho neoneed hon glven rvorn tee—
timony before -~ Mgictrate in n judl-
clnl) proeceeding throush the nedivwnm of
a rvorn Court Intevrpreter, in the evid-
ence of the aiptrnte of vhot the
Interrreter hnr interrreted inko
Fnglich what he enys thn aceueed hne
r1id in the vern~culnr, ndmincible in
cvidence navinpt the necveed or in
rmich evidencs inndmicnibleo on the
sround thot 46 de henrooy?

(2) On o chnrte of porjury contrary to
rection 106(1) of the Fennl Code where
n Magirtrate, before vhen the accuned
hre aiven the evidence nllescd to be
fnloe, in the cource of "ip, the
Magistrnte's evidence rroducen the re-
cord of the rroeeedinzn mnfde by him
and ndoptn it 2o a reecord of what the
aoenred han eodd, de cuch n record dt-
relf ndnincible in evidence of what the
acenred nnid or may 1t enly be referred
toy by the Mraictrate whe ir giving
evidence, to refrenh his memory?"

In doterminine theco anertions the Counrd In
faced with vhnt vould arrenr to be n comrlete l-ek of
comruleive nuthority. Comflictin~ dcoicions hvive hoon
piven in the Courdr of Fiily -nd judsomente ~iven An

other Commonwvenlth Conrhe on the rame rmhinct rmact npeoono.

earily be axnmined ecrrefully in the Li -0k of differencen
among the welevint rhotnbton and ordinmeern. It Ae o
thnt drcl-donrs of hish pereusrsive ~mkhority e n he fonnd
onn the hrond ~onor .l rrincintle A onkin: bhe aechinon of
vhathor tho evidence confb o he ~Aduend, thnt ie, bhe
tranelation dnto Fritlich £ vhnt fho oltnens oodlé dn
another Inpmase, A eoreoy oor, 17 eoy on o omen hkion ho

the Tln B0 b hearooy 30 ok eavidnnno.

Tt dn firet nooacenyy bo ooneddnr the rrovicioane
of the code of rrocedvre ~rnplichle ko the Covrh honre
iny b vhich v bendered the eovidencn din roepect of

vihiilch bhe co'virze of rexjury war hrou-hh.
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The relevont recotione wonlA arrear to bhe cechions

52 and 62 of the ""mictrafeon' Counrhe Ordin~onee (Cop. 5)
and rection A Order TIT of the Mamictroban! Courte Pnloe.

There rendl

"52. The longu~se of mrsictrates' courte
shall he Englich,”

"62, (1) Bubject to Part V of the Criminnl
Procedure Code, in every care henrd
before 3 magictrate's court, and at
every ntage theoreof, the presiding mag-
intrate chnll, eave 2p horeinafter pro-
vided, tale dom in writing the oral
ovidence siven hefors the conrt or o
mach thereof as he deema moaterdinl.”

Section 4 of Order TII of the Magirtraten' Courts Rulen

readnt
"4, If, in ~ny ecouge or mtter, any
aeccuned percon, party, wibtness or othor
rerson ie unable to spealr or understnd
the Fnslich lonzucze, the court moy
dlrect n fit ond proper reorcon to attend
and interpret the rroceedinge so far as
may be necesnnry. Before ro interpret-
ing, cvch person pghnll eswenr on oath in
the followins formt
"T awenr that T vwill well nnd
truly inbterpret and emplanation
moke of 21l such mattere and
thinan os ehnll be required of
mne to the bert of my skill and
underptonding. S0 holp me Rod." "
The eectiong quoted moke it clear that the Court
record murt be kert in Fnzlieh. Tor senceral purrponen

it ie thip record wvhich muet be produced nnd gdecented
an an authoritative phakeent of what tookk nplace in bthe
eourse of the tri 1l or notion. The ofticinl Court re-
cord muct be entirely set ont in the Fnzlich lonmi~ze,
and what appears thore in Fnslich an the evidence of ny
party or witness must normnlly be token ag sn avthori-
tative record of what the witnese snid.

In a prosecution for perjnry, however, the Court
before which the prorsecution tnles ploce will reauire
rworn evidence of whnt the accuced actunlly stnted on
onth in the cource of the previons judieinl rrocecding.
When the ntntement uvron whieh the rrosecention ir foundnd
wan made In o langunge okher thon Fnslict, no difficolby
wonld ~vire 1f the inbterpreter, oither from memory or
with the nid of notes mde or checlied hy himpelf ot the

time, were ~hle Lo give direcht evidonco of what the

oo
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anennad hed o dd ko dm dn the rravions Conrh pracnndin
The mocikion ir differnont in eareor mich ~n the rrocont,
whon the Interryvakar oo ne Andorsndent ranollectinn of
vthah kha neotnond WA padd, and the ovidonece relied on by
the rrornonblion i ik of the maaiankrobe vt heoyd Ban
cnne nd whin e Tive ovidonee ~nly of vhnh ke dnborrretor

rpaed on o dn nn on bronelakion Ankn Pnalich of w0
the necoured dopored to in e ovm lonounae,

In nsnr ayent the eovidence ~viven at the criminnl
trinl mint ha miven Lo the Courd, nlthor directly or
thronsh ~n interrreter, 4n Fnaldich, Saetinn 106 of the
Criminn). Froceadnre Oofln renviden thh dn Bha onee of hoth
the Surrens Court ond thn Mualckyo bae' Conrdn tho Lo
age of the Court sh 1l he Fnolich. Mo only differcnce
in thun the atrre oh which the evidonens dn guection ip
trmelated from the vermneulay inks Fnalich,

A ko the Tirch mackinng thn nromment hefore nn
wae almort ontirely eonfinod to " exnmination of the
henrety rle. Covnpel for tha nprell nt eontonded thnd
the milzdng of a sbatenent to nn interrreter is on ovenby
and juet 2n evidenee nt encond hond of an event in not
ndmirrible, ro rinildar ovidence of nn vhter-nee in lro

honpeay and on b grovnd dnndminoihle. fome of the
decicionn oited in the ar-ument would naprear to lend

nom~ rrport to tht view. In my opinion, however, hobh
the logle and the jJurtice of the natter compel nnother
anegwer. Thd mnawer 30 to be found in the very enrefnl
and detriled judsmont of the Hish Court of Austrnlin in
firdo v. R, {1960) 1N4 . 1,7, 419,  In that enee 1t woo
hald thot evidence of n aonfeacion mde to 1 prbrol
officer by modinm of ~n intorrreoteor, covld be ~iven by
the prnbrol of flcor nb n odminad Svi ) navingel the yrrind.
tive Fopuon vho g made the eonforadon dn n Ionnon
known to the interpreter but nobt ko the officer coneorn-.
ed. The boeir of thnt jndement won ret outb by
Fullagnr, J. 0 r.429

"l de dn bruth ond o dn rvohobonee foline

rloce i rcingle nonvereahion bokween

A and 3 and nonethinleoes heerueo o meonn

of comminietion v te he noed vhieh

rould he vnracnreonry A0 they hod o eorrion
1an e, 1
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™o hereny 1mle wae eoncidered but 1t wan held lC322
thnt thils rule did not npily. An v riated by
Dixon, O0.J. at p.A21L:

"T think thot the trnalation word by word

or spentence by sentence by the interpret-

er 1o not nn ex rort facto narrative

statement of nn event th~t hoe rassed vwith-

in the mle agrinet the adnicribllity of

hearnay but ie nn integral port of one

tronaaction concinting of comrniniention
throvesh the intorrreter,”

With rerrect I "m of opinion tht the decirion
of the majority jndger in Gnio'n enre rhould be followed
here. The principle there 1aid down, when applied to
the cireuvmebtanocen of the present cnre, would he to thin
effectt that the atabtement made by the intorrreter to
the Court ir to be trented ne renlly the siatement of the
witnens. Evidence givon by the nhvirtritbe nn o vhot
was snid by the interpreter to him in Fn7licrh would
accordinaly not be herrany, but direct evidence of the
rworn tentinmony of thoe ~prellont ~iven in the Judiecinl

proceading betore the mnaintrate.

In rome enren, in particul r o mmber of Americ n
Gecirionn, the evidenece wrn ndnitteod on the sround thnt
the Interpreter wan actin~ nn the azent of the witnenn.
In Gnio's caees Fitto, J. roints ont thnt this prinecirle
ean apply only when the witnesns has nctunlly nuthorised
‘the interpreter to mny on hip behnlf th~t which he hnse
in faet mnid. In Galo's case there could be no foundo-
tion for imputint enoh on azency to the acoured, who wno
being interviewed hthrou~h ~n interrveter by o ratrol
officer. Ag Fitto, J. oyn b . 430

"Obviourly the appellant hnd no intention

of doinz more thon embmitting tn ~n inter-

roztion ..... It would be <oinz beyond

everythinz the factn can jurtify to eny

thnt hie conduet implied n renuect to the

interyrreter to epenlk an his agent to

Smith. It wan not nt hin requert, expreco

or inrlied, th~t the interrreter rerforned
nany part of hie ok, "

In the precant ¢rre there de n mmch rtroneer
aground for ruaggecting ot the Intavrreter mi~ht be con-
rifered the naonbt of the ~preollant. e arrelloant von
rlaintiff in on netion brovsht aginnt one Ram Arre, and
in rupport of "in cl-im he elected to 7ive evidence on

hir orm hehalf. Aet by the rvler of procedure in Pijil
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the Inne agf Ehe Groeh ool he T den, 4 rmn enon.
pary For tha aynellank'e evidnamen o he heenddeted dnka
Fat Lenomnome, Mot he yon nok cnmrelle? bo Ao rng hin
necopbed the rervices of thn conrh inkerpreber for thot
TUTTONa . ™n omng ware on the rlointif? dn ¥t netion

to mive hin evidenca dn ruch o vy thot 16 wovld he under.

atnod by the Counri. Tn plooked to Ao co by 2 dne ndy-n.
tose of the nervicer nf Ko covrd inhernreter, Tere

wovld, therefors, in my view, he monronahle arounds for
contending thot the interrreber win $he 21onbk of the
aprellont for the yurraoce »f mbsing "da atrterent bolere
the Courty that thore wan nf lennt w»n dmplied requert by
the nprellont, o plodntify in $he rrocaeedings before the
maictrate, thnt bhe dnkorpretor eoivwld perforn the ol
of trannlating his obabonent inko Fnalich for the benofit
of the Court. This norect of the rabter, hoawever, in nok
roferred to in the form of the aue- Hiion rubmitted to ur

by the Supreme Court ~nd T mention it conly for the yrur-
rore of chowing thb rome dictinetion oxlrteo between thn
faetes dn Gadote cnne ond Ehore i bh vhich we are conenimed,
Tona the leonn T om of orindion &b tho hrond prineciple
’lﬂid fotm in Gdo'n cnee i ddveakly apelienhle ko hho

rrerent ere.

It in trve thnt in R v, Abtord (1959) 4
90 %ormin, J. held that evidenece hy n police officer of
nn dinterview which he hnd conducted with the priro
throngh an intevrprreter win inndmicaible, Tere
the interrrotor woe not onlled ko hentifr thot ho hnd
fully ~nd ncenritely inborprobe® Lo thn police officeor
whnt the rrironer hnd e id in Wi Ay Ionava~e.  In Bhn
rrarent evro the dnterrreber hoe rwvorn thet an neenend
anve hin evidenee he inbkerrroted 5o the Conrt in Fniirh
whatever aceuned wan oryinsg in Tindd. R, v. Attord in
necordinzly dintinadrhnble,

Far there rvonnsnn T am ~f opinien thak khn anewor
to the fivet ouectlon ruh hefore thip Conrt chevld he
Bl the ovidence aiven by the rogictrake of the inbdor-
rrettion into Fnilirh of vt e oot red hed nboted on
onth in the vernoculary 1o admicribhle raodnet $he neovr od
on n tricl for rerjury.

e nrsmont hofara e on B croond auecidon 0on..

cdletbod very lovanly of o diecneaion of Ko ey Dol and



7-

Court of Aprenl dacininn in R, v. FAaidnnoviel (1062) (CDC%’
MeZabieMe 334, In that enre the mijority of the Court
(Morth and Clenry, 1J1.) hold thnt ~ Aocument ured to ro-
frerh the memory of A witnenr wha ~ebr1ly provared the
doenment, bhuh who h~d no independent renolleotion nf the
tronsnetion vecordnd in it, vnn aA~innible din evidenen
if the record wor ndorterd hy the uitnens vhose evidennce
wme made co--extenmiva with itn eonbente. It ir not
quite cleny whethey the magletrite, when giving evidence
at the #rinl of the nprell-nt for vrerjury, hnd any in-
dependaent recollection of the fenbimany ~xiven by the
nprollant in the cilvil rroceedingn, Paferring, hovevar,
to tht portion of tha reenrd which ocondrined the ovid.
ance of the nppellnnt the magirkrate, in the covrae of "in
owvn evidenca, phynt

"Thnt port of $he receord won n full 2nd

complete vreoord of the evideonce of Ram

Imgan p/o "udhm an interpreted to me

by ™r, @rron nnd put inko norrative
form by myaelf, ™

It i elenr from tiin obatament thok the maletrote, to

ure tha phrace in Tvidarovieci's ears, 418 "adort tho

record” an hip own evidonce. A dirtinetion 1o drawm

in R. v Fnidanoviel betwaen the enre of o witnece who
hee an dncomplete mnamory of the trneaction and uees

the dormument to refrech $nt remory, ond the chrne of n
witnerns who hor o inderendent recoliesction of the matthnr
but ndopte ~n hie evidenos tho rreaord vhlehh he mnde nt
the time. In the Indter enre bhe mojdority jud-ment
holds that the dorument itrelf in ndminpible an the
avidence of the mattern there net ok, on the around

(p- 34())’

"fhere a witneno hYne no independeont
namory of bthe tronencction, the docu~
mont iteelf, onre 4t in rrovoriy
proved, provides the bert evidence of
the mtter vhich it centrvine, !

In e diporenting judoment Sreonon, F. ~iver hie view
of the law in thore worde (pr.3356/7)1

"any Amovieon deecirdiops hove hield g
vhore n vlibtnern verifien and adortn

tho viritlten rocoxd of o rant branne
nction 1t therehy hecomer rort of the
witneoc's teptirony "nd ~dmicecible
acaordinily, bvt I am nobt awnre of nny
declrion in Fnl-nd or -ny Commonmenlth
country Mich hon mndifiecd the rtrict
mle of evidence rondering cuch o docu-~
ment dntdninedible ap rethled din Fnaloand

by " rhrons beand of snknaviby and
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"ptated to ha the 1o by ~1L the Fnalirh \
toext-hookr writorn. Accordinaly I

thinl an a mnbter of cbtrict 1low the sale
note itmelf woe not ndmipnible an evid..
ence to entablish that there wan in frob
suech 2 s2le ap wie therein recorded, 8o

t0 nnld in thip erpe 1o o techinienlity

quite devoid of ~ny merit or Ju-tice,

for the ndmippion of the pnle noks adcded
nothing at 211 to the ornl terbimony agiven.”

Marther ntd . 3371

"My view of the law being therefore thatb
thouth A witnese moy use 0 writteon ntate-
ment mnde more or lece contemporaneounly
with the happenins it records in order to
refrech nn imperfect recollection or even
to revive what hne been wholly forgotten
and thoush 1% be nrodueed, crorp-exominad
uron and rhorm to the Jjury, it in not of
1trelf of nny rrob tive value nnd neccord-
inzly rhounld not be put in nnd sccepted
by the Conrt ns an exhidbit, but only refer-
refl to by the witness for the purnore of
incorpornting the contentr in the ornl
tentimony."

There is A wenlth of nuthority to be found in
the Pnglinh decieions which apre~r to rupport the propo-
oition rut forwnrd by the minority Judre, Greenon, FP.
The aunthoritien to which reference in made are cnrefully
connildered by the lerrned Freridert in his judoment nt
Pp.336/7 nnd it doer not nprear necerniTy t0 exnmine
them in det1l here. Althousth the bterm "vrofrerh the
memory” of n witness wonld pugmert thobh the witnens on
reruning the document ree~lln mome pnritn of the eventno
he recorded yet; nr is pointed out by llnyes, J. in
Lord Talbot v. Cucnelr (1A64) 17 Ir. C.l. 213 abk p.220:

"in nine enren out of ten the witnere'n

memory is not ot ~1l refrechedy he lookn

abt 1t ngnin and ngnin and he recollects

nothing of the traneaotiony but seeing

thot it in in hir ovm handwriting he given

credit o the truth and anccurncy of hin

habibtn, 2nd thou~h hie memory 1s o prerfect

blank he nevertheleos undertallen to swenr
to the ncovracy of hie noter.”

It iy, hovever, Lo he notnd vk the decirion din
Maidannviei's enre, in whilch the document in nuection -
an Involee - wap admitted in evidenco, irn rubhject o the
aulific tdon atted by Morth, J. ~t n. 3401

"Subiedt thon, to the ndnibted dncumont
not hainz treted on Andeyondont confir.

mrbory evidonee of whvrh the dbnenn o

rnndid, in ovxr opinion no rocmible harm
goan Ffollow from 4tr- ndmicrion.”



9.

In its epmence, therefore, the gp habween the view em- k:%b
prenced by North nnd Clenry, JJ. and tht ~f Greeron, F.

iy not a wide one. Tha dorument munt in nny event he
produced in order tht the other rorty mhy cross-exnmine

on i+, It may be read by the Court ~nd rnhown to the

Jury. Put even if the document ip actunlly ndmitted it

is not to be Btrented np inderendent confirmotory evidence.

The evidence irn in frob solely the evidence of the witnesn
himrelf,

A further diptinction mny, however, be drum be-
tween that onre and the one bhefore this Court. Here by
virtue of the provisions 2lrenfy avoted from the Magie-
traten' Courtes Ordin~nce and the Pulen, the noten mnde by
the magiastrate of the interpreted vernion of the witnesn'n
evidence form part of the record. On thie ground 1%
might be felt that the Aocument iterelf hnd a prodrtive
value which would not aténch to A commercial document
such ap the invoice referred to in the New Zenlnnd cnce
cited.

In R, v. Atkinron ¥ E,A.02. 219 (C.A.) the Court
of Appenl of Fapt Afrien held upon the conntruction of
the mection in the Criminnl Proceire Cods worded identi-
eally with th t in the Criminnl Frocedure Code of Fiji,
thnt the terma of nn alleaed fnlece mbnterent were provevly
proved by the production of the judge'r note of the evid-
ence of the ncoured which formed vart of the record of
the civil netion. It 10 uvnderctond however tht the
Indinn Fvidence Act 1872 wap then in force in Venyn, nnd
nection 80 of tht Act mnlren exrrern vrovicion as to the
evidential vnlue of ruch a document. There 1o no such
enactment in force in Fiji.

The point was nleo consldered by the Divirional
Court of Higeria 4in ¥Vnyode v, R. IV Miecerin L.R. 126.
At p.128 the rrincirle arrlied in thot deecirdon 1o than
ntated by Combe, C.J.3

"That the nbatementn mnde hy the accured
ar 2 witnern were not proved hy the re-
cord of the proceedingn put in evidence
there enn, T thinkk, be no nvertion. The
record miy or my not cont-in o full and
acovrite record of the evidenece given by
the nccured, "nd the record ir no better
evidence th~n noter of evidence token by
n Judme or noter ov minuter of nmvidence
“taken by the elerls to n Conrt, vwhich
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"notes or mimten are not ruffioclent (Cj;%
proof of the evidence given by o per-

ron vho in ohrged with rorjory in
2iviny mich evidenen, "

On o full concider~tion of the relevont stntutory
provisionr and nf mich nubthoritien no I have bheen nbhle
to £ind, I conclude Hthot the rroper rrinoipls to ~aprly
in engen like the precent iso that the document in anope
tion mny be vred by the witnesp for the purrore of refrech-
ing hip memory, whether or not he hnn any independent ye-
collaotion of the mnttern covercd by the documenty thot
1t rhounld be produced to Court nnd mnde nvrilnble to
counnel for eroce~axmin~tiony but th:t it chounld not be
adnitted in evidence in the renre thnt 1t chould form
) pary of the evidence for or nzninct either of the partiee
' to the nctlon in which it in produced. To ndort the
wordn of Worth, J. in Mnidnoviel's earce = "the document
should not bhe trented nn indeprendont confirmitory evid-
enca of whnt the witness hnp said”.

For thepe renronn the nnower to the pnocond quep-—
‘tion phould, in my opinion, he thnt the record of the
proceedingn mny he nnad by the mavirtrabe to refrech hin
memory nnd mny be produced to the Conrt ~nd o coitmnel
but 1o not in itr-elf evidenece of the mnbbtern contrinad
therein.

-’  Taeanct by

JUDGE OF APPEAL.

SUVA,

/4{/{Septemher, 1966.
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JUDGMENT OF MILLS-OWENS, F.

I sgree with the conclusions reached by the other
memhera of the Court,

Section 61 of the Mnaistrates' Courts Ordinsmce
(Cap. 5) providem thnat no person eshall be entitled ns
of right to inspect the record of evidence given in
sny case bafores a magietrate'e court, so thot it may
be that snch a record 1s not a public document, Thie
provision im not exprescly limiiead to civil proceedings
snd would therefore spperr t0 extend to eriminsl proceed-
ings notwlthetending thot pection 185 of tha Criminnl
Frocedure Code (Cap, 9) provides thnt the evidence trnken
ghrnll form part of the record. Here, however, we nre
asoncerned to inaquire whether the reacord of evidence in
ecertnin civil proceedings is admiesible as proof of the
termas in which the evidence wee glven, The production
of puch » vecord, in my view, 18 avidence only of the
faect of the procaedings -~ not procf of the teorma in
which the evidence wam given in bthoes proceedings,
The fact thot sention 1B5 of the Criminrl brocedire Code
provides thet the evidence fnken in criminol proceed-
ings 18 to form prrt aof the record mey hove plpnificeonne



in proecerdlnge rch a8 certiorari, but In pernry pro-
ceadingn, ne I understrrd 1§, 1t 12 epnentinl thet there
should be direst evidenre of the snlleged folee state-
ment from someons who henprd the statement mnde, or, in
the cnsme of a signed statement, thnt there should bhe
direct evidence of the neorused's signnture; unleesn,
that ia to any, there exlata comr atotutory proviafon
enabling the record to he token na vroof of what wns
aectunlly 8214 by the witnenmgern, ra, for exsmple, in the
enes of deposritions (vide R, v. Child 5 Cox 197, 203),
This conclusinn 1n borne ont, T think, by tha terme of
pection 116 of the FPennl Code (Unp. 8). It is not
suggested thri the Evicdence Ordinenece (Cap. 27) hss any
sppliention in this metter.

in ¥131, where mworn ecounvt interpreters hold
office in the Judiciasl pDepartment mnd perform déeily
duties am such in order thnt the officisl lanuunge of
the Court mey be sdhered to, they sre, in effect, part
of the machinery of the Conrt, snd tor the ressons glven
in Gnio v, ¥, I mgree that evidence reeceived by the

" Court throngh the meadium of euch Interpretation is not

te be regarded ns 'henrmay',

On the second auantion, T npree with the conclua-~
fona of Mearmeck, J.A7. As it mppeara to me, the
Mogietrate mny identify the record snd refresh his
memory thereby notwithetanding thet he hae no indepen-
dent recollection of the evidence, Thie may he put
aither on the basis thnt the record in one mede in the
courne of the Mngistrnte's dAuty (R, v. Bryent snd
Pickeon 31 Cr,.App.R. 1h5) or on the banis of the Magin-
trate swenring to the mcecursey of hies notes (vide
Manghsem v. Hubbard (1828) 8 B, 4 ¢, 13 nnd R, v,

Bt. Martine, Leleceater (1834) 2 AdAd, & BL, 210).  The
ity referred to eriees in clvil proceedingms by virtne
of section 62 of the Megintrates' Courts Ordinsnce, snd
in eriminsl proceedings by virtne of mection 185 of

the Criminml Frocednre Code (Cap. 9). The fact thnt

~the record need not be a verbatim record of thes evidence

does not sppanr to me to affeect the matter, On o chrrge
of perjury 1t i8 not necesanry to prove the precine

words wsed by the aconesd in hie evidenece; proof of

the substonce and af{fect Le anffinlent (fLeefe (1809)

2 Cemp, 13h).



o
The order of the Coupt will therefore he thet

ths nuestione reised Iin the eese stoted he onewered in

the terms stated in the judgment of Harsack, J.,0, ond

that the cese be remitted to the Supreme Conrt for such

decirion to be mede ea §0 in conformity therewith,

o] 4254 (Dutsrs @(//

FRESIDENT .
8UVA,

/B peptember, 1966.
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JUDGHENT OF WYLIK, J.

1 agree that the proper snewer to ths questions
#et out in the case nteted apre these given in the
udgment of my Brother Hersack, Having earefully con-
sidersd the important issues involved, I agree entirely
with ths reasons given for those answers and have nothing

.gﬂ add.
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