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Thll.s is a dispute beﬁkﬁeen the'lﬂat:onal Union of Hospitality, Catering and Tonn‘ém

Industry Employees (the “Umon") and Sheraton Resorts Denarau Island (the

“Employer”) concemeng the termination of employment of Mr Kamal Kanan
(the “Gr;evor”) "



A drSpute was reported by the Unrorr on 15 March 2004. The report was
'accepted on 15 April 12004 by the Chref Executwe Officer who referred the

_Mrnrster authorrzed ‘the Chref Executrve Ofﬁcer to refer the Drspute to an
s ;«Arb;tratron Tribunal for setﬂemen pursuant to’ section 5A(5)(a) of the Trade
5_f-5--D|5putes Act Cap.97. : o

o The Drspute was referred to the Permanent Arbrtrator on 11 August 2004 with
o the followrng terms of reference : o

therefme the Grievor should be re-mstated mﬂmut loss of__

beneﬁts"’

day the partres were directed to ﬁle prelrmrnary submissions by 15 October 2004
“and the Dispute was lrsted for mentron on 19 November 2004, at the request of
the parties

“The Employer fled its prefiminary- submrssrons on 14 October and the Union drd

soon 17 November 2004

On 19 November 2004 the dispute was irsted fora two day hearing commencing
on 28 March 2005 However as that date was a gazetted public holsday (Easter
Monday) it was necessary to relist the Dispute for mention on'26 January 2005

" On that day the Dispute was relisted for a two day hearmg commencrng on 26
May 2005. '




was adjoumed part heard and eventually resumed on 12 July 20 Zl'he delay in
resuming the hearing was primarily due to the non—av__a_rlabllrty of the Union's
advocate. During the héarin'g the “Employer t:alled two witnesses to give
The Umon called the Grlevor to give evidence. At the conclusion of
the ewdence lhe parties sought and were granted leave 1o ﬁle written ﬁnal

subm:ss:ons

'l”"ne Employer filed: its final submrssnons on 16 September 2005. The UI’IIOI'EE::--S..'
-served ~but omitted to file. answenng submlssrons on about 4 November 2005:

:_Employer: representatwe agreed: | provrde o the Tnbunal a copy of the Union’s

submission which was receuved by the Tribunal on 3 February 2006.

. yment wrth the Employer in September 1992 as
an electrlman and contmued to be employed in that capacity untll the termmatron
of employment which took effect on 28 May 2003.

The Gr 2vor com_

f’_There is an rssue ralsed by the Umon in its final submlssrons whlch concems the
type of contract the Grievor entered into with the Empioyer '

Sectiori"'flS(l) of" Emplpyment Act Cap 92 prowdes that contracts of service
may be oral or wntten contracts Section 21 provsdes that all contracts of service
other than contracts which are required by the Employment Act or any other law

to be made in wnting, may be made orally.




ry collectfve agreement are to be set out in wntmg In addlﬂon

_ reement shall, be an
1mphed condrtlon ' contract between an employee and emp[oyer o whom the
agreement apphes '

The Tr:bunal does ne consrder that' sectzon 34 requires a contract of service
such as that between lhe Grievor and the Employer to be made in writing. Its

effect is S|mply to require that the rmplred condition setting and the provisions. of |
the collective agreement be evidenced in writing. The Tribunal considers this to
be the correct approach when the definition of “oral contract” in section 2 of the
taken mto aocount That deﬁmtron states:

Employment Actis

provisions ofPart v, is not. requmed to be made i wrrtmg, but__

whrch may neverﬂreless be subsequenﬂy evidenced in wntmg

ult the Tribunal has concluded that the Grievor's contract of service with
the Employer was an oral contract as deﬁned by the Employment Act, some

.'Asa

terms and condatrons of Whlch, rncludmg the implied condrtaon bemg the

Collectlve Agreement were subsequently evidenced by wrrtlng




A ( Agreement relatmg to discuptme and those in the
Handb@ok retatmg to Dimplmary Action. must be construed in a manner whtch is

"An employee who s dischalyed' in acr:mﬂance w:th this
Agreement but who is not summarily dismissed in accordance

with the provisions of section 28 of the Employment Ordinance
: m’ll be gmen ‘not less than one. nomral pay penod in Notice or

l.l,l l

However the Emp!oyer’s Handbook on pages 22 and 23 prowdes a Iist of some




It is the Tribunal’s wew that summary
the Emp!oyer if two cond:tlons are satisfied.

st, the mlsconduct must be of the type listed in sectron 28 and secondly must

be sufﬁcrently serious as to have been avallabte as an optron to the Employer at

. _common law. : S

umlng now brreﬂy to the facts of the Dtspute The incident occurred on 3 May
~2003. Some time after 8.00am the Grievor received a paged message to attend .
to villa 867 to attend to a leaking water problem. He was at the time at the

Denarau Royal and made his way to the Vmas on the company bus On his way
to villa 867 he passed villa 853. |

The'Grievor di“céi not deny ng 853'. There wés a great deal 6f"’conﬂ€cting o

open, the number of times the Gnevor entered 853, the number of calts he made

on the telephone in 853 to Star Service what was said by the Grievor on the
telephone and the preseng:e of luggage in 853.

The und;sputed fat:t is that the Grievor did enter 853 and he: drd S0 w:thout
authonzahoe H vever it was apparent to the Tribunal that the matter would
probably not _been taken any further if that was all there was to theé:--- S
mcrdent The Emp!oyer’s wrtness Mr Lewemqlla said.in evidence that it was too
time consumlng to follow up every unauthorlzed staff entry into rooms.

......

f';'f;g’i';had “checked out” in the early hours of the morning on 3 May 2003
subsequenﬁy reported that he left his shaver in 853. It should be noted that the
shaver was never iocated



unal :has co’nciuded ﬁiat theﬁtond call may not have been answered by the
sam‘ person who took the first call, Tt is noted that the Star Service Iog dld not

-reco any call made by the Grievor from 853.

In reachmg these conclusions ‘the Tr“bunal has attached Iess wezght to the

o evidence adeluced by the Employer than would othenmse have been the case for
two reasons. N .

:'Tribunal
be more

It would appear that the security, manager was required to investigate the
- incident on account of the shaver which had been reported as having been left in

853. The Grievor gave ewdence that the secunty manager did not mention

003 a written sta::__: ment was obtained from the GHEVOI’ together with
handwnrtten notes of further ‘questions and answers. On9 May 2003 a wntten

statement was made by Ms M Takutu who was at Slar Serv:ce on the day in




wmif;;ifier. -

letter stated: | '55315::1 “:

" refer to the incident
to have entered a guest room No.
day in y qa_eshan the guest occupying t

:" : 7y You are to mpwi‘ in my T
= ce at 2. 30pm on Fnd y 16 May 2003 You are welcomed to
. have re 'resenzatlon fmm the. inion on the day” _

It is noted that cc co;};es were marked for the In-House Commlttee and the
Umon S General_-Secretary e '

The Tribuhal no‘tesl:liat* the contenlﬁs of the suspension letter are misleading i
The evidence before t : Tribunal. was that the guest had already vacated the
L rocm when he called the resort. He did not repart that the shaver had gone
missing. The evidence was that he had reported that.he_ left the shaver in 853.

The meehng did take place on 16 M:éy' 2003 with two union representatives
present, the Grievor, the Security Manager and the Hu,n‘ija{_i ‘Resources Manager.
- Copies of the statements were made available to the Union. The facts were




Makutu

for anether wntten statement Ms Makutu stated that the Secunty |

- By Ietter dated 28 May 2003 fmm the Human Resources Manager, the Gnevor
_};_:?was mformed ‘that he was to be summarﬂy dismlssed Agam omlttmg formal

and wre!evant parts

, the letter stated

“I refer to th nc:dent ong3 May 2003 whereby it is alleged that
you entered a guest room 10.853 uniawfully. Also, the guest
who had accupled Raom No.853 reported that he had fo:yotten

| Upon mvesﬂgatran, :t was noted that your key was used as the

f‘tst entq/ mto Raom 853 aﬁer the guest had left that mm;ng B

to do there. Please note that this is a serious breach af company

n 'pohcy. In view of the above; you are hereby dismissed from your

' employment with Sheraton Resorts Denarau Isfand with effect

fmm mday 28 May 2003”



any shaver On the batance of probabmtles the Trlbunal has concluded that if
there was a shaver left in 85 mere is msufﬁaent ewdence to conclude that the?

: someyvhq_t allevnated_when the unaumqnzed en_try. is mto an unoccupied room.

:;-::ZSecondIy, the Tnbunal has concluded that mc__sworn evudence of the Grievor that
___._the door to 853 was open when he passed by has not been sufﬁc:enﬁy negated
by the c1rcumstant;al evidence given by e|ther of the two wnmesses for the

Emplove.r .

Th:rdly, the Tnbunal has conciuded that there. was insufficient ewdence to
determine on the balance of probabilities that it was the Grievor who removed
- the shaver fr_om 853. The Tribunal notes that the information concernmg the .



_;ﬁ.view .csf:"&e evidence and the T_r_ibun'alfs cbnclii’éions_,ﬁ there does not appear to
be any. sound reason ‘whey re-instatement should not be considered as the
appropriate remedy in- this dtspute In all the circumstances of this Dispute the

‘Grievor  should be allowed one . relativély minor indiscretion - without being

penalised by summary dlsmsssal He should be glve a formal waming. He
_should be paid six months arrears of wages with the balance of the period to be )
regarded as leave wnthout pay. :



The decision bV the Emf yer tO SUmmanly dismiss the Grievor was
unreasonable and unfa‘ i : i :

" “The Grievor's procedural rights were not strictly observed in that the Employer
has not Comp!igd w:th clause 12:1 (c Y (iii) ofthe Collecﬁve Agreement.

ﬁThe Gnevor is to be re-instat _;__Wlth effect from the date ef hlS dismissal. He is

;e:Grlevor is to receive a formal warning for entering an unoccupled room
out authonzatlon

_ DATED at Suva this /Z day of February 2006.




