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_ THE ARBITRATION TRIBUNAL

In the Dispute Between

FIJI _-;.f;UBLIC SERVICE ASSOCIATION

and

~ DAILY POST COMPANY LTD.

FPSA: Mr N Tofiiga
Daily Post: - Mr D Sharma

This is a dispute between the Fm Public Serwce Assouat:on (the “Association”)
~and the Daily Post Company Ltd (the “Company”) conceming the transfer to
Lautoka of }gsephme Prasad (the “Grievor”). :




}':ce in. her ability to
_ _mly Ihe Association intends that
d:scmlme and therefom unﬁ:r

parties .were directed to file prehmlnary submiss
‘D;spuhe,was listed for hearing on 26 September 200

Wlthln Q_%21 days and the

The Association filed its prelammary SUbl’!’llSSI(}nS on.

uly andthe Company did
_.:so h 2l July 2005, o

The hearing of the dispute cemmenced in Suva on 26 September and nued
“toits completion on 27 September 2005 The Associatic C
witnesses to.g_we evidence and the Company called Twow

otal -of seven

sion of the ewdence the part:es sought and were granted leave to -
F!e wntten final submsssmns The Assocmtlon filed tts fi nal submassrons on 10




__;November 2005. The _Company ﬁied answerrng ubmrssrons on 24 January 2006 '
and the_ Assocraoon 2d & reply submrssron on 8 February 2006.

By memorandum dated 16 October 2004 the Grievor was informed by the
;_Company 5. Edrtor thatfsh was to be transferred Omrtttng formal and rrrelevant

tlre nemmom eﬁer:hvely. :

You are ﬁo be tran.sfened to &autakar_ as West Burreau Chief
active 01 November 2004. Yorr will be m charye ofboth news
' andsports*. Cd

L v

i Please be advised that I cannot work wrtlr senior staff I have rm
.. confidence in.

¢ trust that you will understand my pasmon and that we w:II |
waﬂ( togetherfor the betlarment of this company -

whether this was a drscrplmary transfer or whether the Company exercised a
management nght to transfer the Grievor as and when required according to the
busmess needs of the Company.

The parties had signed @ memorandum of agreement dated 14 February 2003,
The Agreement was reached foilowmg mdusirral action towards the end of. 2002
The Agreement is hnef and does riot refer to the: questlon of transfer Clause 8.1
‘sets out a procedure to be followed when a drsc:plmary mcrdent arises and clause



8.2 sets out the grounds upon which an employee may be summarily dnsmlssed
There was ne other agreement in place in September 2004, " '

13 January 1999, which confirmed her

condaticms dld not ldem]fy a particular empioyment Iocat}e d not deal

Grievor an oppertumty fo be rd on the allegatjons The Association alse;
submitted that the Company’s canduc: s inconsistent with the right to fair Iabeer'5
practices under section 33 (3) of the '

- The Company submitted that the Grlevor was fransferred because it needed a
.competent manager in its West Office and because it appeared desurable to
move the Grlevpr out of the Suva Office until the issues raised by staff cou!d be

- settled. The Ge pany in effect submitted that it exercised a management nght
for reasons whié:h were of beneﬁt to both the Company and the Grievor. The
Company denied that it was a dlse;phnary response and did not allege any act ef'

misconduct on the part of the Grievor.

€l _ts that the Company could not exercise its mana‘gement nght
to transfer the Gnevor, contrary to her will, when the real or a material reason
for the transfer was that the Grievor's cpnduct amounted in substance t a




Grievor's conduct that appeared to constitute a prima facie "’:offenc:e the

tdlsqplinary proceddre in dlause 8.1 shoulci have been followed before the Grievor

; He appeared to have the betner memory. of events and he. appeared
objectzve and detached in hss ev:dence The Grlevor s__.. evidence was

unconvincing in relation to critical issues.

llssues Mr Wesley gave evudence that some members of the Suva Office staff
had complained to him about the Grievor's management style. -Mr Wesley also_

‘gave evzdence that at the same time there was a problem with the management;{i
of the Company's Office in the West. The Grievor was cons:dered to be the most
appropriate person, under the circumstances, to move over to the w__f st, on_' a .

temporary basns until both sstuatlons were resolved.

;;;ng Wesley conﬁrmed that he had a good workmg reiatlonship with the Grievor.
"The Tribunal accepts this "evidence but notes that the workmg relatlcmshsp
appeared to come under some pressure shortly before the Grievor's transfer An
_ exchange of correspondence dated 15 and 16 September 2004 between the

Gr:evor and Mr: Wesley and between Mr Usman Ali and the Grievor arose partly
as a result of the management issues in the Company’s West Ofﬁce




-.ciamd 16 Se;)tember 2004 to Mr Wesley an ounted to mlsconduct or censtntuted
.a prima facie discipline affence

The Tribunal does not consider that the staff. complalnts concem;ng the Grievor's S

management style amounted to musconduct or constituted a pnma facie
discipline offence.

It was open ' e Co_ pany to conciude that the appmprrate short term solutlm

the Gnevor to a management posmon in West-._ ff
her terms and condltlons were to be the same. and

The Trsb nai is also satlsfed that Mr Wesley dlscussed the transfer wnth the
. Grigvor in His office. He stated that sh ) be: hg
‘the proposal. There was no requ:remen____fnr agreement to be rea ed The
 Grievor had been consulted and the Company decided to proceed with the
3?'transfer

The Tri_i:unal is satiéﬁed that the Company was justified in concluding that it was

m the iéihterests of the Company for the transfer to take place. The Tribunal is

'i'nbt satisfied that there was any misconduct whlch would have tnggered receume
to the discipline procedure :

There are some other matters which require brief comment.



First, there was a great deé!_ of evidenCE"Canemingi conflicting partitions from
f staff" E*I’-'h‘e’:s‘e partitions were put together after the Grievor received her letter
dated 16 Octothr 2004. The evidence was.not helpful and only indicated to the
hat as 200 were staff who opposed and
' :staﬂ" who supported the Grievor’s transfer to the West.

Secondly, the Grievor gave eviétence' concerning the pressure she was under as a

The Tribunal' has concluded 'that the Company S management was aware of the
nature of the evidence that the Grievor was to gwe at the tral and had

to do with the decision to transfer,the -Gn_evor. Ia.any event the owners (le. the
‘sharehdlders) of the company were entitled to inp‘ut' into policy. Management is
expected to take note of policy considerations and pass on to staff approf;’riate:
directions in relation to policy.  There was insufficient ev:dence to conclude what

if any, nmp

: e?content of the Gnevor's Journahstlc work 3] in the decision

- taken by the Company to transfer the Grievor.

Finally, the Associatlen has claimed that the transfer of the Gnevor was not'
conducwe to fair labour practices ‘which is a right afforded to the Grievor

- pursuant to section 33 (3) of the Constctutlon ~The concept of fair labour

practice s a broad expressuon wh;ch is not really capable of precnse definition.




the mtemsts

F -

The Company has a mat}_a;gemejr_g_;t right to transfer staff as and when required.

- " The Company exercised that management right after discussing the transfer with

There was no conduct on the part of the Gnevor whu:h would amount to an

- offence requiring the Company to mvoke the discrpime procedure in clause 8.1 of
the Agreement E

There were management issues in both the Suva and the West Office whmh
justified the Company s decision to transfer the Grievor.




the

ATED at Suva this 2 AP day of March 2006.
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