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- AFL - : MrV Qoro. -

. DECISION

dispute between the Fiji Public Serwce Association (the “Assoc:atlon’)

and :__lrports Fiji Limited (the “Employer') concerning the refusal by the Emp|oyer

This i

to re-instate the salary of Mr N G Singh (the “Gnevor”)

| A__trade dispute was reported by the. Assoaabon on 29 May 2002. The mport
¥ vas accepted on 29 July: 2002 by the Permanent Secretary who__.refened the




. The Di.5pu-t.e. Was .
.the f0||ow.

o mentu}n ona date to be ﬂxed

2

Dispute to a Disputes Commiitiee. As the Employer faled to nominate a

representatwe to

red to the Permanent Arbitrator on 29 August 2002 with :
lerms of reference

- eweeden ‘For settlement over ﬂte alleged reﬁlsal on ﬂ'ﬂe part o
Atrporis Fiji Limited to re-ins f"_te Mr N G Singh’s salary effective
from IJSeptember 20017

The Dispute was I;sted fer prehmlnary earing on 3 October 2002. On that day
e parties were directed: tof’ Ie thenr prel;mlnary submlssmns by 14 January 2003
and the Dispute was listed for"heanng qn 31 January 2003.

Tne Association ﬁleti its prel mlnary submlssmns on 8 January 2003 and the
Employer filed its' sui:)mlssnons on about 21 January 2003

W n the Dispute was celled on for heanng the pames requesbed that the
_. r;i:-.heanng date be vacated:t

allow: further time for settlement dISCLISSiOI‘IS The
Trtbunat vacated the hearing date: and ‘directed that the Dispute be relisted for

The DlSpute was listed for mention on 3 Apnl 2003 and agam the parties
requested further time to continue setttement d:scussuons It would appear that
over a prolonged penq._d_ of time: p;:qtracted discussions were not able to bring

e Committee, the Minister authonzed the Pennanent :




 The ASSOCiation filed its final submnssions on 21 November 2005 The Erﬁ'fiibyer
o ﬂed answer:ng submissions on 7 December 2005 and the Assocnahcn filed a
reply submlssmn on 26 January-- |

Authonty of Ft]l (CAAF) the arievor was one of 283 former CAFF empbyees who

' were re-employed by the Employer as a result of a Direction by the then Minister

for Public Enterprises dated 9 June 1999 and set out in Legal Notlce No 75 of
P 1999 :




- and parhcu_ ____Iy the d:rectors mmute,
establrshed that Alrpam had agreed that th greement appl:ed

and by their far""fre to have regard to the events that occurred |

| between the Union and Airports suhsequent to the judgment”.

__the Assocmhon

" dlsputes at the terms and condttrons of employment of those 283 former CAAF

employem ‘who were: re-employed by the. Employer with effect from 26 May
1999 were- those set out in the 1998 Collective Agreement between CAAF and

The Employer has submltted that i ]
through an appeal in a,subsequent matter,: placed the issue before the Court of

_ Appeal for further consaderatron However, the Tribunal sees 10 reason why it

should not accept the Court of Appeal’s condlusion as correctly stating the legal

posrhcm After all the concession whichi.lead to the Court of Appeal s conclusion -

was. made by Counsel for the Employer




con vale.séé at home
two {42) day‘s m a

2001 me Employer wrote to the Grievor conceming hIS 5|ck leave enhtlements |
Om:ttmg formal and inelevant parts, thls letter stated '




-6-

Clause4215 of the Collectivg Agreement states:

toin clause 4.21.5. In other words the enhtiement to in- panent '
sick leave was a maximum of 180 days

s _' By !ett dated 11 May 2001 the Medical Board reported back to the Employer in
covcthe followmg terms

“Thank you for asl(mg us to see Mr N G Singh for in-patient sick
leave. The Board is of the opinion that Mr Singh shouid be -
granted in-patient leave until the operative procedures is camed -
out. We believe mrs is bemg facilitated a__
Zealand soon”. =~

In accordance with clause 4.21.5 the entltlement to in-patient sick leave explred fn
1 Se tember 2001.

A!thoug'h the Emptdyer gave no reasons at the time for stopping the payment of
wages with effect from 14 September 2001, the reason is clearly stated on page
4 cf its prellmmary submlsssons

“Mr Smg 's salary was wased:an 10 September 001 atter AFL

. found out that he had exceeded his in-patient sick leave of 180
days"' __




salary at Ieast up_i_:_ ill the date of 'the surgery, ie. from 14 Septembei::éto 29
October 2001. - |

The only}: remaining issue is- 'io determine wh'éthef the Employer should have
exercised its discretion arid id to the Gnevor e:ther his full or a reduced salary
for some or all of the balance of the 180 days after the 29 October 2001, The =
180. days entlﬂement under clause 4.21.6 would have come to an C
February 2002

The Employer had,apparent!y.'éxercised its discretion under 'élause 4.21.6 and
decided not to pay any !fur;;hér in-patient sick leave after 13 September 2001.



_ Flrst the Emplcyer submltted that due to his active involvement in Union
activities the Grievor muet_
~ work. o

e.i‘fals:ﬁed hns suck leave to justify his absence from

the course of the hearing e Grievor gave evidence about his level of

. : ;t;n':ng this period.  He acted as Secretary, was
ces and remained based in Nadi, travelling to Suva

once a week The Employer's wstness, Mr Nath, did not take the matter any
:'farther The Empioyer’s c!osmg subrmssnon does not refer to this aspect of the

Dispute

not paid a salary, only allo

The Tribunal is satlsﬁed on. ‘balance that the Grievor's actlvstues did not provnde :
any basis for the Emplayer’s decision to discontinue the:payment of in- patient |
s:ck Ieave under clause 4.21.6. ;

Second!y, the Employer appears to be relying on the fact that between 13 June
1999 and 10 September 2001 the Grsevor was absent from work for more than
380 days on one type of Ieave or another The Grievor gave detailed evidence
conceming mese absences The leave taken was either long service Eeave
- annual leave, 5|ck Ieave or leave without pay.. It was not dlsputed that the
Grievor was dosng no more than taking leave to whsch he had fj;j_f'%ome ent!tled
Mr Nath did not take the matter any further and the Employer’s closmg
submlss:ons did not expressly refer to thls matter.

The Tnbunal is satisfied. "_at- this was not a matter which would in any way

]_ustlfy' the Employer’s decision to cease in-patient sick leave payments. Indeed it




-would not be a vahd reason for decudmg not to exercuse its d|scret|on under
_ :"564216 _ i _ -

The Employer has also submitted that the Grievor had net fo'rmally requested
ent under clause 4.21.6 It must be noted that there: is no express

st formally apply The clause simply allows fa

ick leave, payments under clause 4. 21 5 for up: s
to a further 180 days on elther full: or reduced salary at- the d:screuon of the
employer. ' '

the contihuation of the in-patien

'lhe d;scretlon relates to two distinct matters. First, there is a discretion as to
.;._.--;.ewhether the Grievor is-to be entitled to further in- patient sick leave for a period

of up to 180 days. Seconﬁily there is a discretion as to whether the Gﬂevor isto
receive his full or a rediced salary durlng the penod of leave which has been
granted.: - .

The Tnbunal has noted the contents of the Report dated 1 November 2001 from .
.Mr 'J_'o'hn-iVIcKie, his subsequent Report dated 20 November 20{}1, the Report
dated 3 December 2001 from the Physiotherapist Jo Hopkinson and the Repoi‘t

:dated 16 February 2002 from the. Dzagnostlc & Specialist Medical- Centre in Nadn _
~The Tnbuna! is satlsﬁed that the contents of these Reports were known to or'
_ought ta have been knewn by the Em;:;!oyer '

The Tribunal is satisfied ;,t_ljiat these Reports showed that the Grievor remained
unfit to work at least until the beginning of March 2002. As a resuit the Tribunal
?ls satlsﬁed thal Reports. were suﬂiaent to entitle the Gnevor to continue to
receive in- patlent sick leave payments up to the end of February 20{)2 being the
full 180 days allowed under clause 4.21.6.




r__ ahonS practlces the Gnevar should have been paid the in- patlent slck Ieave
entitlement at his full sa!ary for the 180 days: up to 28 February 2002. o

 AWARD

The Gnevor IS entttled?%to' be paid in- patient sick teave payments for the penod 14

day Gf * February - 2006.

ARBI'I'RA'I'ION TRIBUNAL




