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IN THE HIGH COURT OF THE COOK ISLANDS 

llT~i.J) AT RAROTONGA 

1':.lVIL DIVISION) 

IN THE MATTER	 of Plaint No. 301/95, 
~ppln No. 195/96, 
HARIKISUN BROTHERS Ltd! 
Plaint No. 335/96, 
Land Appln No. 196/96, 
TURNERS & GROWERS FRESH 
LTD. ,Plaint No. 203/94, 
Misc. No. 44/96,Plaint 
No. 204/94, Mise No. 
20/96 MEATCO LTD~ 
Plaint No. 74/95, 
Misc. No. 19/96, 
TrAKl WUATAl 

ApI,?licants 

AND	 NORRAINE (NOO) HEATHER 
of Arorangi, Ra4otonga. 
Businesswoman tradin& 
as Raro Supersave also 
known as Pomani Noo 
Tangata Enterprises. 
Respondent 

Mr. Brian Mason for Applicants 
Mr. M.e.Mitchell £04 Respondent. 

JUDGMENT OF QUILLIAM C.J. 

The Respondent	 carrie~d on the business of a supermarket 

in premises at	 Arorangi and. as a result of claims made 

Geainst her for money alleged to be oWing,judgments were 
entered against her in the High Court in favour of each of 

the Applicants. Application was then made for the issue 

of a charging order over the land on which the business had 
been carried on and which was registered in the Respondent's 
nome. That appl~cation came before roe on 27 July 1996 
when I was informed that the question of the title to the 
land waS not only in issue but was basic to the question 
of whether there could be a charging order. I accordingly 
referred the application to the Land Court for determination 



"ud on 13 September 1996 Dillon J made an order ~y consent 

[or the ~88uing of the charging order. Preliminary steps 

with a view to sale of the property were then taken. 

Applications have now been made by the Respondent for 

j ': il e a ring of the a p p 1 i cat ion £ 0 r a c h a r g~ n g order and for 

1I.::\)I'11810n of the charging order in the meantime, and also 

i il, rehearings of the various judgments on which the charging 

order was based. Those applications were referred to 

Dillon J who in turn has referred them to me. I have 

~cceived a joint memorandum from counsel as to procedure 

"~ and, in accordance with that memorandum, submissions frOm 

counsel. 

There are two principal matters requiring determination: 

1_ Hhcther the application for a rehearing of the c.ha.rging 

o r rl e r is a proceeding which may be brought under s. 390A 

,)1 the Cook Islands Act 1915 and, if so, whether such 

nppl:lcation should be granted. 
Hlwther there should be rehearings of t h e var-ious judgments. 

As to the latter, it must be observed that each of the 

ucLiuns in respect of which judgments have been entered 

'''1t'l:::; duly ser'Ved on the Respondent and in no cas~ did she 

take any step in the proceeding. In these circumstances 

it is difficult to see any basis on which a rehearing could 

be justified. However, I reserve that question.until it 
is seen whether the land can in any event be made the subject 

of u charging order. 

While it would have been open to the Respondent to 

npply for leave to appeal against the decision of Dillon J 
to iS5ue the charging order, she has elected to apply under 

s. 390A, and the question is whether she has the right to 
do so. 

Section 390A provides: 

"(l.) Where throngh any mistake, error, or omission whether 



o( fact or of law however arising ... or when the [Land 
Court] has decided any point of law erroneously, the 
(Chief Justice) may ..• amend, vary or cancel any ~rder made 
. _ . In- r e '( 0 k e any dec Ls i 0 n ••• 

(ii)	 There shall be no appeal against the refusal to make 
any such order 

(Lil)	 The (Chief Justice) may refer any such application 
to the (Land Division) for inquiry and report." 

TheW'ording of that provision is clear and I have no 
doubt that, in an appropriate case, the allegation of an 

C4Lor of law can be dealt with under the section. The 
Chief Justice, however, is given a discretion in the matter 
;\llrl the real question now is whether the proper course is 

\ 0 ;IJlV1y s , 390A or to leave the Respondent to her r Lg h t s 

",~pp(~nl.. Those rights are conferred by s , 26 of tile 

(Hl/; Ls La n d s Amendment: Act 1946 and also by Article 60 (2)

il' i.h c Constitution. 

Hhile I have some hesitation in saying that s . 390A 
is Lo be rggarded only in the nature of a II s Ii P" rule, as 
,lrg u e d on behalf of the Applicants,! think it i-s clear 
r:hat 11.. was intended to apply mainly to minor errors of an 
incidental nature. What is involved in this case is more 
than incidental. It is a basic question of title and 90 

must be regarded of significance. 

WhaL I regard as determinative of the present applic-
orion is that it is inapproptiate for the incidental finding 
of a Judge of the Land Court on a matter of significance 
to be reViewed by another Judge of the Land Court, notwith-
sLandiugthat such review is subject to the scrutiny and 
decision of the Chief Justice. What is involved here is 
a decision as to an important matter of law, and the only 
proper course is for that decision to be the subject of 
appeal to an appellate court. 

I accordingly decline the application made under 
8. 390A. 
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The time within which the Respondent was able to 
appcpl wag 21 days (R. 17 of the Court of Appeal Rules 1981) 

but there is power for the High Court or the Court of 
Appeal to extend that time. In the circumstances which 

have arisen here it is difficult to think that the Resp-
ondent would now be refused an extension, but that should 
hI d c to r mLne d after the Respondent has applied for leave 

llilit. is the course she now wishes to take. 

'I'h c application for rehearing of the judgments is 
-:('~l v o d and may be the subject of further application 

d':~1)l'lIdiIl8 on the outcome of ant appeal. 

There will be an order for a stay of the charging 
urder uutil further order of the Court. This will 
depend on whether the Respondent elects to proceed with an 
appeal. That decision must, however t be mad~ within a 
reasonable time. Accordingly, if no application for 
lea~e to appeal has been made within 2l days from the 

delivery of this Judgment then an application to discharge 
the order for a stay may be made. 

At ChiS stage the costs will he reserved. 
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