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This is an appeal against conviction and sentence on a charge
that +the Appellant, on &6 March 19982, drove a motor vehicle
"while under the influence of drink or drug to such an extent
as to be incapable of having proper control of such mnotor

vehicle” (Transport Act 1986, Section 287,
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After a defended hearing the Appeilant was convicted and Tined

$70.00 and ordered to pay Couurt costs agf $306.00 and was
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ifed from driving for € months.

Because of the destruction of Court records it has been
Scu’cey
necessary to reconstruct the evidence from secondary services,

but there seems little doubt that a fairly clear account of the

case has been achieved.

The Prosecution case comprised the aral evidence of two police
constables, and a written report Ifrom a doctor which was
presented by consent without the need for the doctor to give
evidence. It is necessary to set out the main features of the

Frosecution case.

Constable Ioane said that at 12.50am he was on duty outside the

CITC Tuilding at Avarua. He saw a car being driven in an
ern;%ic manner and followed it., The car increased its speed to
20 to €0 kilometres per hour. It turned left at Avatiu and
continued erratically. It failed %to negotiate a left bend just

past the Avatiu Tennis Court and crashed into a hedge, ending

upside down, The driver, who was the Appellant, was sitting in

A

the driver's seat and the Constable assisted her from the car.

3

there was a smell of alcohol

jo

She was unsteady on her feebt an

on her breath, She was taken to hospital.
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She was brough
On examination smelled of
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It must be sald at once that the prosecution casgse was not
presented in the way which the Courts have came to expect in
such cases. The Court will normally expect to hear evidence
from a doctor or an experienced police officer (whose

qualifications to give such an opinion must be stated) that the

o
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defendant was, 1in the cpinion of the witness, so affected

D

alcohol as to have been incapable of having proper control of a

vehicle.

was argued for the Appelliant that; without such expert

tablished, and that the absence f any such evidence in this

0 o

it
opinion, the Frosecution case cannot be regarded as
es
a

case wasz Ifatal. I am wunable t accept . that. It is not
.5

difficult to imagine a set of facts which wae so compelling as

to force the Court to the only sensible conclusion, namely that

the defendant was s affected by alcohol as to have been
[ Y-]

incapable of proper control. Therea L‘Aﬂﬁtbt however, t(Lat the

better form of presentativs £ such a case is for sonme
guaillliled person Lu glve an expert opinion and this is most

usually a medical witness. This hes The A’T‘[‘:ieﬂ( la[_fvawlu * qlf.
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In the absence 0f such evidence 1in the present case the real
question for determination is whether the proved facts were
such as to have required the Court to draw the inference =

the Appellant was not only incapable of havin

of her car, also that this was due to her
was clegar evidence Iat Lhe Appellant had consumed
alcohol. She admitted as much ~ her breath smelled of alooghol.

There was, however, no evidence to 1imdliosabs how much she had



OB e Tiee doctor's comment that there was "evidence of

alcohol intoxication" 1is equivocal. There 1is no indication
o

whether the degree #f intoxication was slight or gross, nor as

to the way in which it manifested itself.

The evidence that the Appellant was unsteady on her feet, kept
repeating herself and had slurred speech may well, in a normal
case, have pointed to advanced intoxication. she had, however,
been extracted from her car after it had turned upside down,
causing injuries to her head and face, and there is no means of
rnowing to what extent that experience <could have accounted for

what was observed.

There is no doubt that the Appellant drove erratically with the
result that she failed to take the bend,. Again, that may well
have been due to the consumption of alcohol, but it does not

seem that other possible explanations can be excluded.

I have already observed that expert opinion was not $SSential,
but 1n 1its absence it was necessary for the facts HhaZ% point
only to guilt. The case as presented was, in effect,
circumstantial, which meant that any other reasonable

hypothesi=s had to be excluded.

It is undoubted that the case presented to the Justice raised
grave suspicion of the Appellant's gullt, and 1t may well be
that she 1s most fortunate fthat the usual kind of evidence was
not given, It is, however, axiomatic that suspicion is not
enough. The case had to be proved beyond a reasonable doubt.

It was conceded on behalf of the Appellant that the submission
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made on the appeal may seem unmeritorious. She 1s however,
entitled to the benefit of any doubt.

Although with considerable reluctance 1 conclude that the
evidence as presented fell short of what was necessary to found
a conviction., Notwithstanding my sympathy for thefr view taken
by the Justice the appeal must be allowed and the conviction
gquashed. In these circumstances the appeal against sentence

does nat require to be considered,

There will be no Order as to costs.




